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The Unlawful Internet Gambling Enforcement 
Act’s Final Rule: Better Late Than Never or Better 
Left Unsaid?  
BY BEHNAM DAYANIM AND AZBA A. HABIB 

On November 12, 2008, over 16 months after 
the statutory deadline, the Department of 
Treasury (the “Treasury”) and Federal Reserve 
Board (the “Board”) (collectively, the “Agencies”) 
jointly published the final rule (the “Rule”) 
implementing the Unlawful Internet Gambling 
Enforcement Act of 2006 (“UIGEA” or the 
“Act”).1 The Act prohibits “persons engaged in 
the business of betting or wagering from 
knowingly accepting payments in connection 
with the participation of another person in 
unlawful internet gambling.” The Rule instructs 
regulated entities on how to identify and block 
those “restricted transactions.” 

The Rule – like the Act – has been the subject of 
much controversy. Certain members of 
Congress, led by Rep. Barney Frank, chairman of 
the House Financial Services Committee, pressed 
for a halt to the Rule’s issuance. Banks and other 
financial institutions subject to the Rule’s 
requirements also have pushed for 
reconsideration.  

Conversely, those interests that sponsored the 
Act’s original passage – notably, the professional 
sports leagues and other anti-gambling interests 
– pressed hard for the Agencies to issue the 
Rule. Ultimately, that pressure succeeded, 
although not without controversy. On the eve of 
the Rule’s issuance, reports emerged of the 

involvement of a White House staffer in the 
Agencies’ deliberations. The staffer formerly was 
a lobbyist for the National Football League who 
worked for the Act’s passage, raising questions 
of ethical conflicts. Fittingly, the Act’s passage on 
October 13, 2006, itself was marred by 
controversy. The Act was inserted into a must-
pass port security measure during the waning 
hours of the Republican-controlled Congress, 
before it adjourned for the 2006 elections, 
reportedly at the insistence of then-Senate 
Majority Leader Bill Frist (R-TN).  

What Does The Rule Require? 

As per the Act’s requirements, the Agencies have 
designated payment systems that might be 
utilized in connection with or to facilitate 
restricted transactions. Payment system and 
financial transaction providers participating in a 
designated system (collectively, “Participants”) 
must establish policies and procedures 
reasonably designed to identify and block or 
otherwise to prevent or prohibit restricted 
transactions (the “Due Diligence Requirements”). 
The primary responsibility for complying with the 
Due Diligence Requirements is on the Participant 
that establishes and maintains a relationship 
with the commercial customer (i.e., the 
internet gambling business) rather than with the 
consumer customers (i.e., individual gambler). 

November 2008 



 

  2 

Moreover, the Agencies have chosen to exempt 
from the Rule some transactions and payments 
systems on the grounds that it is not reasonably 
practical to identify, block, or otherwise prevent 
or prohibit the acceptance of certain 
transactions.2 

Designated payment systems include (1) 
automated clearing house systems (“ACH”), 
(2) card systems, (3) check collection 
systems, (4) certain money transmitting 
businesses3 and (5) wire transfer systems.  

As an alternative to compliance with the Due 
Diligence Requirements, non-exempt Participants 
may rely on and comply with the written policies 
and procedures of their designated payment 
systems, provided that those systems 
themselves comply with the requirements of the 
Rule. This provision was included in the Rule 
largely in recognition of the coding systems that 
the card associations already have in place.4  

While the Rule provides certain non-exclusive 
examples of policies and procedures to identify 
and prohibit restricted transactions, Participants 
are permitted to design their own procedures 
which may be more tailored to their business. 
Regardless of how they are tailored, the 
procedures must include the following steps:  

1. At the establishment of the account or 
relationship, the Participant must conduct 
due diligence of a commercial customer 
commensurate with the risk of restricted 
transactions presented by the customer’s 
business. 

2. If the due diligence reveals that the 
customer poses minimal risk of engaging in 
the internet gambling business, the 
Participant can continue to engage in 
transactions with the customer. The Rule 
explicitly lists two types of customers which 
Participants may automatically deem to pose 
a minimal risk: 

a. Entities that are directly supervised 
by the federal functional regulators 

who are responsible for enforcing the 
Act; and 

b. Agencies, departments, or divisions 
of the federal or state government.  

3. If the Participant determines that the 
commercial customer presents more than a 
minimal risk of engaging in an internet 
gambling business, the Participant must 
obtain certification from the commercial 
customer that it does not engage in the 
same.  

4. If the customer does engage in an internet 
gambling business, then the Participant must 
obtain:  

a. Evidence of legal authority to engage 
in an internet gambling business 
such as a license; or  

b. If a license is not available, then a 
reasoned legal opinion that 
demonstrates that the commercial 
customer's internet gambling 
business does not involve restricted 
transactions. 

The Rule provides no clear guidance to 
Participants as to how they should determine 
whether a customer’s business is “internet 
gambling.” Customers may not view certain 
types of games – contests of skill, for 
instance – as “gambling,” and whether they 
draw the line in the same place as the Rule 
may be uncertain.  

5. Lastly, Participants must notify all of their 
commercial customers that restricted 
transactions are prohibited. This can be done 
through a term in the commercial customer 
agreement, a simple notice sent to the 
customer, or through some other method. 
This requirement is retroactive – in other 
words, Participants must notify all existing 
commercial customers and not simply new 
customers going forward. 
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A Delayed Effective Date 

The Rule was issued on November 12, 2008, and 
becomes effective on January 19, 2009, the last 
day of the Bush Administration. Interestingly, 
however, the Agencies have further provided a 
12-month window, until December 1, 2009, for 
regulated parties to comply. The lengthy 
implementation period seems designed in part to 
permit the new Congress and Administration the 
opportunity to reverse or to modify the Act or 
regulations should they so decide. Regardless of 
the intent, the effect almost certainly will be a 
concerted effort to overturn or modify the 
requirements. 

Definition of Unlawful Internet 
Gambling 

One final note is worthy of comment. The Rule 
which prohibits transactions involving “unlawful 
internet gambling” does not define what that 
means. This perceived ambiguity was a target of 
critics of the Act as well, which defined “unlawful 
internet gambling” as a bet or wager that is 
“unlawful under any applicable Federal or State 
law in the State or Tribal land in which the bet or 
wager is initiated, received, or otherwise 
made.”5 The Agencies have chosen not to 
elaborate on that definition, claiming that a 
single, regulatory definition of “unlawful internet 
gambling” would not be practical.  

Although certain types of transactions clearly are 
covered by this approach, certain others – for 
example, interstate pari-mutuel wagers or 
games that are purported to be games of skill – 
remain unclear, a fact that has been the cause of 
much criticism. Ultimately, whether a game is 
“lawful” or “unlawful” may be less of a concern 
for Participants than whether it is “gambling” at 
all. To address the question of legality, a 
customer need supply only a license or a 
“reasoned legal opinion.” However, whether the 
customer offers internet “gambling” (whether 
lawful or unlawful) will present a judgment call 
that may leave Participants and their counsel 
scratching their heads as the variety and 
ingenuity of game offerings online only continues 
to increase.  

What Next? 

When the Act became law, critics attacked it as 
an ineffectual attempt that simply would drive 
internet gambling operators and their financial 
transaction providers underground. The Rule 
gives no reason to think anything different. The 
Due Diligence Requirements are worded in such 
a way as to avoid outsized disruption to payment 
systems and their Participants. Nonetheless, 
some additional effort will be required, and in 
today’s environment any new burden on the 
financial services industry is unwelcome.  
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Kevin L. Petrasic 
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1 http://www.treas.gov/press/releases/reports/unlawfuinternetgambling11.12.08.pdf. The Rule is to be codified in 
duplicate as 12 C.F.R. Part 233 and 31 C.F.R. Part 132. 

2 For example, the final rule exempts U.S. participants processing outbound cross-border credit transactions (ACH credits 
and wire transfers) because there are no reasonably practical steps that a U.S. participant can take to prevent consumer 
customers from sending restricted transactions cross border. 

3 Money transmitting businesses are included solely to the extent that they (a) engage in transmission of funds which does 
not include check cashing, currency exchange or the issuance or redemption of money orders, travelers’ checks, and other 
similar instruments and (b) permit customers to initiate transmission of funds transactions remotely from a location other 
than a physical office of the money transmitting business.  

4 12 C.F.R. 233.5(c). 

5 31 U.S.C. 5362(10). 
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