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Corruption and Compliance Programs: 
Comparison of French and U.S. Approaches 
BY PHILIPPE BOUCHEZ EL GHOZI, JENNIFER D. RIDDLE AND CLÉMENCE AUROY 

The decision concerning the conclusion of the 
United Nations Convention against corruption 
has been published, on behalf of the European 
Community, on October, 29, 2008. Such 
Convention aims at intensifying member 
countries’ efforts within the prevention of 
bribery by strengthening cooperation at 
national and international levels. 

Within the frame of the prevention of bribery, 
compliance programs, which are mandatory in 
the U.S., are spreading to French companies 
because of criminal, business, and media risks 
that a company may encounter if it is accused 
of corruption. 

The drive to root out corruption has become a 
fact of life for companies. Corruption involves 
risks under criminal and commercial law, as 
well as media risks. These risks are not only in 
France, but in other countries as well. The cost 
of repairing a damaged image caused by 
corruption can be just as great as the cost of 
fighting the “storm” itself. 

The increased interest of French companies in 
compliance plans results both from a new 
awareness of these risks and the need to 
comply with the U.S. Foreign Corrupt Practices 
Act (“FCPA”), for those companies – and there 
are many – that are subject to it.  

While there are several U.S. laws addressing 

various types of corruption, the FCPA 
specifically addresses bribery. The FCPAs anti-
bribery provisions apply to many companies, 
regardless of where they may be located 
geographically, or their line of business.  

Companies must pay attention to warning 
signs that can alert them to an increased risk 
of corruption. 

Warning Signs Are: 

• Location: Companies operating in high 
risk locations must be sensitive to how 
following local customs in order to 
integrate into the “culture” of the host 
country may lead to corruption.  

• Line of Business: Defense, oil, building 
trades and public works projects, 
aerospace, pharmaceuticals, or any 
other industry with substantial 
government involvement are likely to be 
exposed to risks of corruption. 

• Payment: Payments made to business 
intermediaries may in fact be bribes. 
Certain forms of payment, invoices 
carrying vague or unusual indications, 
donations to political parties or 
charitable associations, and gifts and 
expenses involved in representation may 
also constitute bribes. When an agent 
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claims that he or she is very close to a 
governmental agency that a company 
may wish to contact, or demands that a 
significant part of his or her commission 
be paid in advance, or requests that 
payment of a commission be made to a 
third country or in another name, the 
risk of corruption is significantly 
heightened. 

• Multiplicity of Intermediaries: Multiple 
business intermediaries engaged for the 
same work is often a warning sign of 
corruption. Furthermore, only one 

intermediary need engage in corrupt 
practices to subject the entire chain to 
greater scrutiny.  

• Resistance to Compliance Measures: 
Resistance to the introduction of an anti-
corruption clause in contracts, or to an 
opportunity to conduct audits during the 
relationship with respect to ethics and 
compliance is often viewed as a warning 
sign. 

The following chart contains a summary of 
the U.S. and French approaches in this area. 

 
 
 

 U.S. France 

Legal Basis Foreign Corrupt Practices Act of 1977, as 
amended in 1998. 

Articles 131-38, 131-39, 433-1, 433-22, 445-1 to 
445-4 of the French Criminal Code. 

Definition of 

Corruption 

The FCPA prohibits covered entities from 
doing any acts in furtherance of an offer, 
payment, promise to pay, or authorization of 
the payment of money or anything of value 
to a foreign official, political party, or 
candidate for foreign political office for the 
purpose of influencing any act or decision of 
that official in his official capacity, or securing 
any improper advantage in order to assist 
the covered entity in obtaining or retaining 
business for or with, or directing business to, 
any person. 

Corruption, whether public or private, may be 
defined as any action by which a person vested 
with a given responsibility, public or private, 
solicits or accepts a gift, offer, or promise with a 
view to performing, delaying, or not performing 
relating or connected, directly or indirectly, to his 
or her responsibilities. 

Reach of the 

Law 

The FCPA grants jurisdiction to the 
U.S. Government over all the following 
covered entities: 

- Any company (and its directors, agents, 
employees, and stockholders) that issues 
securities traded on U.S. markets, regardless 
of where those entities are located; 

- Any person who is a citizen, national, or 
resident of the U.S. or any business entity 
organized under the laws of the U.S. or any 
of its territories or which has its principal 

French criminal law applies to:  

- Offenses committed in France. An offense is 
deemed to have occurred in France when one of 
the acts or facts constituting the offense takes 
place in France. 

- Accessories in France, to an offense or to a 
crime committed outside on the conditions set 
forth in Article 113-5 of the Criminal Code. 

- Any French person who may have committed an 
offense or crime outside France on the conditions 
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 U.S. France 

place of business in the U.S.; 

- Any foreign company or individual who 
takes any act in furtherance of an improper 
payment within the U.S. or any of its 
territories. 

In addition, the FCPA also applies to actions 
taken by foreign subsidiaries of companies 
covered above if the parent company 
authorized, directed, or controlled the 
activity in question.  

set forth in Article 113-6 of the Criminal Code. 

- French or non-French person who may have 
committed an offense or a crime outside France 
that is punishable by imprisonment, when the 
victim is French at the time of the offense. 

Both individuals and legal entities are covered. 

Possible 

Penalties 

● Criminal Penalties: 

For corporate entities:  

- Fine of up to U.S. $2,000,000 for 
each anti-bribery violation; 

- Fine of up to U.S. $25,000,000 for 
willful violation of accounting 
provisions.  

For individuals: fine of up to U.S. $250,000 
and 5 years’ imprisonment for individuals. 
These penalties may be increased to equal 
up to double the amount of the monetary 
benefit sought by the perpetrator 
(disgorgement). 

● Civil Penalties: 

For corporate entities: fine of up to 
U.S. $500,000 per violation; disgorgement;  

For individuals: fine of up to U.S. $100,000 
per violation; disgorgement. 

● The U.S. Justice Department and the 
SEC, through a civil action, may seek to have 
a company and/or individual held liable for a 
fine of U.S. $10,000 plus the gross amount 
of any gain enjoyed by the violator by virtue 
of the illegal acts. 

● Agreement between the authorities 
and a company: 

When a company and the government reach 
an agreement regarding alleged or confirmed 

● Active corruption of a person having an 
official responsibility:  

For individuals: 10 years’ imprisonment and a fine 
of €150,000 + additional penalties, such as 
prohibition against engaging in the line of 
business in connection with which the offense was 
committed for 5 years or more, posting or 
publication of the decision, suspension of civil 
rights. 

For corporate entities: a fine of €750,000 + 
additional penalties, such as exclusion from 
government contracting for 5 years, prohibition 
against raising capital, posting or publication of 
the decision, or closing of the facilities that were 
involved in committing the incriminating actions. 

● Active or passive corruption of a person 
who does not have any official 
responsibilities:  

For individuals: 5 years’ imprisonment and a fine 
of €75,000 + additional penalties, as set forth 
above, and confiscation of the object or property 
that was used for corrupt purposes, or the 
proceeds thereof. 

For corporate entities: a fine of €375,000 + 
additional penalties, as set forth above. 



 

  4 

 U.S. France 

prohibited activities, the company may be 
required to engage independent counsel or 
an outside advisor to ensure continued 
compliance with the FCPA (called a “Monitor", 
appointed typically for 2-3 years and who 
has full access to company books, internal 
controls, internal audit, and FCPA compliance 
training). 

Obligation to 

Adopt and 

Implement a 

Compliance 

Program 

● The FCPA includes a number of record-
keeping and internal-control requirements. 
Covered companies must adopt and 
implement internal accounting controls 
sufficient to provide reasonable assurances 
that transactions are executed in accordance 
with management’s general or specific 
authorization, that transactions are recorded 
as necessary to permit preparation of 
financial statements in accordance with 
Generally Accepted Accounting Principles 
(“GAAP”), and that access to assets is 
permitted only in accordance with 
management’s general or specific 
authorization. 

● The FCPAs accounting and recording 
requirements do not themselves include 
public disclosure. However, companies 
covered by the FCPA generally fall within the 
public disclosure obligations of the Sarbanes-
Oxley Act (“SOX”). This has resulted in 
voluntary disclosure of a great deal of 
information relating to prohibited acts, 
making it a major source of information for 
U.S. Government investigators. 

While no specific provision of law so requires, 
current practice encourages the adoption and 
implementation of a compliance program, in 
particular for a company engaged in a line of 
business considered to be “risky". 

Whistleblowing remains a much debated issue in 
France. To date, such system is allowed but 
strictly limited to facts which put in danger (i) the 
company’s vital interests or (ii) the physical or 
moral integrity of a person. 

 

Moreover, because some French companies have 
to comply with SOX provisions, French law also 
permits whistleblowing and alerts process within 
the frame of companies’ accountancy, 
bookkeeping control, and fight against bribery.  
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Characteristics of an Effective 
Compliance Program Include:  

• An analysis of the risks – both internal 
risks and risks from third parties; 

• A clear anti-corruption policy that is 
distributed to employees and posted in 
public areas; 

• Compliance oversight; 

• Training, including sensitizing employees 
to FCPA issues as well as the company’s 
codes of conduct; 

• Established lines of communication for 
reporting violations, such as “hotlines”; 

• Thorough due diligence of proposed 
business partners, including agents, 
consultants, and joint venture partners; 

• Periodic compliance certifications from 
current business partners; 

• Contract provisions requiring compliance 
by business partners; 

• A system of local control – the 
acquisition of a foreign subsidiary must 
lead to an immediate due diligence 
strategy and introduction of internal 
control mechanisms. 

In the U.S., the Department of Justice and 
Securities and Exchange Commission generally 
take the existence and effectiveness of a 
compliance program into account when deciding 
what charges to bring and what penalties to 
seek for violations of the FCPA. In addition, 
companies can qualify for cooperation credit by 
making voluntary disclosure of the facts known 
to the company and assisting in further 
investigation into possible prohibited conduct. 

Alternatively, to date, French law does not 
provide for attenuating circumstances, but, in 
practice, the magistrates and enforcement 
officials tend to take such programs into 

consideration according to their actual 
effectiveness in determining liability and making 
decisions about prosecution and penalties. 

Due Diligence For Joint Ventures and 
Other Business Combinations:  

Why? 

• The specter of successor liability; 

• The opportunity to resolve potential 
liabilities; 

• The determination of transaction 
structure and value; 

• The assessment of corporate integration 
issues. 

Top-10 Steps to Adequate Due 
Diligence: 

1. Consider the territory; 

2. Determine the consultant’s competence 
and integrity; 

3. Identify the consultant’s relationship to 
foreign government officials; 

4. Determine the reasonableness of 
compensation and payment; 

5. Ensure that answers provided by 
consultant to due diligence are 
accurate; 

6. Ensure compliance with local law; 

7. Integrate FCPA safeguards into the 
consultant agreement; 

8. Provide for continuing oversight of the 
consultant’s activities; 

9. Maintain accurate books and records; 

10. Use consistent standards and common 
sense. 
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Key Points: 

• Anti-corruption laws, such as the 
U.S. FCPA and articles of the French 
Criminal Code discussed above, present 
a number of compliance issues for 
companies operating around the world;  

• Companies must watch for warning signs 
of possible corruption in order to 
 

maintain vigilant compliance; 

• Adopting and implementing an effective 
compliance program is essential for all 
companies; 

• Companies face stiff consequences for 
failing to adopt and implement effective 
compliance policies and programs. 
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