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Immigration-Related Document Retention 
Guidelines for Terminated Employees and 
Preparation for Government Enforcement 
Actions  

BY KYLE SHERMAN AND KEVIN MINER

The termination of the employer/employee 
relationship does not end the obligation of the 
employer to retain certain immigration-related 
documentation. Specifically, the employer 
must retain Form I-9 for each employee for 
either three years from the date employment 
begins, or one year after the date 
employment is terminated, whichever is later. 
It is a good practice to purge I-9s that are no 
longer required to be retained. 

Employers of H-1B employees are required by 
the Department of Labor (“DOL”) to make a 
filed labor condition application (“LCA”) and 
necessary supporting documentation available 
for public examination at the employer's 
principal place of business in the U.S. or at 
the place of employment within one working 
day after the date on which the LCA is filed 
with the DOL. Employers must retain this 
documentation (often referred to as the 
"public access file") for a period of one year 
beyond the last date on which any H-1B 
nonimmigrant is employed under the LCA or, 
if no H-1B non-immigrants were employed 
under the LCA, one year from the date the 
LCA expired or was withdrawn.  

Ensuring proper document retention is 
particularly important in an economic 
downturn. With limited exceptions, 
government investigations of immigration 
compliance are often initiated by the DOL or 
by Immigration and Customs Enforcement 

(“ICE”) as a result of a complaint. It is not 
uncommon for the complainant to be an 
existing or former employee, and a layoff or 
reduction in force increases the likelihood that 
someone may feel unfairly treated by the 
company and that a complaint will be made as 
a result. If a complaint is made with the 
government regarding an immigration 
compliance issue, the appropriate agency 
(normally DOL or ICE) will conduct an initial 
review of the merits of the complaint in order 
to determine if an investigation is warranted. 
If the government decides to proceed with an 
investigation, the employer generally will be 
notified by an investigator that he/she would 
like to come to the employer's offices in order 
to review the immigration-related 
documentation that the employer is required 
to maintain. In addition to reviewing the I-9 
forms and the LCA public access files, an 
investigator might also ask to review payroll 
records to ensure required wage payments 
have been made to foreign national 
employees, and might conduct interviews with 
employees regarding job duties and working 
conditions. 

Penalties for noncompliance can be 
substantial. In the context of I-9 violations, 
fines can range from $110 to as much as 
$16,000 per violation. In some situations, 
criminal prosecution is also a possibility. In 
the H-1B LCA context, applicable penalties can 
include an order for payment of back wages if 
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the DOL determines the required wage was 
not paid, fines ranging from $1,000 to 
$35,000 per violation, and even debarment of 
the employer from using the immigration 
process for any of its employees. 

An employer typically will have very little 
advance notice of the arrival of the 
government investigator, so it is important to 
ensure proper maintenance of immigration-

related documentation at all times. 
Preventative steps, such as implementing 
consistent policies regarding maintenance and 
retention of immigration-related 
documentation and conducting periodic self-
audits, are important to ensure that the 
employer is in full compliance with applicable 
laws and regulations and can, therefore, 
defend itself in the event of a government 
audit or investigation.  
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