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The Law of Unintended Consequences: U.K. 
Employee Class Actions? 
BY CHRISTOPHER WALTER 

Executive pay is the bete noire of the 
downturn. Regulators and law-makers around 
the globe have highly-compensated financiers 
in their sights. On October 28, Henry 
Waxman, chairman of the oversight 
committee in the House of Representatives, 
wrote to nine major U.S. banks participating 
in the state bail-out, to demand employee 
compensation metrics for the years 2006-
2008, particularly focusing on personnel paid 
more than $500,000 annually, and the ten 
highest-paid employees in those years. In 
Germany, any financial institution 
participating in the state bail-out must accept, 
among other requirements, a cap on directors' 
pay of €500,000 per year.  

The U.K. government also intends to restrict 
future executive pay at the banks it has bailed 
out. In an open letter to bank CEOs, the 
regulator (the Financial Services Authority 
(“FSA”)) announced on October 13 that "there 
is widespread concern that inappropriate 
remuneration schemes, particularly but not 
exclusively in the areas of investment banking 
and trading, may have contributed to the 
present market crisis." The FSA wants to 
ensure that firms follow remuneration policies 
which are aligned with sound risk 
management systems and controls, and 
expects firms to be moving towards good 
practice.  

This downward pressure on executive pay can 
be increased by media speculation and 
negative public perception. After widespread 
public criticism of its spending on executive 
events immediately following its bail-out, AIG 

has been forced by Andrew Cuomo, New York 
attorney general, to freeze employee 
compensation payments, on the basis of 
preserving taxpayer funds.  

Such extreme steps raise the unwelcome 
prospect of employees litigating to claim 
accrued but unpaid compensation (whether 
deferred or not). Given the potential scale of 
the problem, this could easily take the form of 
class actions. If financial institutions reduce or 
withhold employee bonuses wholesale, they 
face an educated, affluent, and motivated 
class of potential litigants who may have 
nothing to lose by banding together, 
particularly if facing redundancy.  

U.S. class actions operate on an “opt-out” 
basis, there is no punitive costs regime, and 
the sector is well-developed and funded. In 
the U.K., employment class actions are still 
relatively rare and occur mainly in public 
sector equal pay disputes. Significant 
inhibitory factors are the “opt-in” basis i.e., all 
litigants must be expressly included from the 
outset, a crippling civil court costs regime 
penalizing the loser – and the resulting lack of 
third-party (or any) funding to fuel growth in 
such litigation. However, change may be on 
the way. In July 2008 the Civil Justice Council 
recommended to the U.K. government that 
there should be a more efficient and effective 
procedure for collective actions, and the 
government is now considering this, along 
with proposals to expand the rights of 
statutory bodies and trade unions to bring 
collective pay and discrimination claims. A 
mood for change is in the air, and will only be 
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accelerated should financial sector workers 
take matters into their own, collective, hands. 

 

  

If you have any questions concerning these developing issues, please do not hesitate to contact 
any of the following Paul Hastings lawyers: 

London 

Christopher Walter, Partner 
44-20-3023-5129 
christopherwalter@paulhastings.com 

New York 
 
Erika Collins, Partner 
212-318-6789 
erikacollins@paulhastings.com 

Paris 

Deborah Sankowicz, Partner 
33-1-42-99-06-79  
deborahsankowicz@paulhastings.com  

Shanghai 

Lesli Ligorner, Partner 
86-21-6103-2968  
lesliligorner@paulhastings.com 
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