
Form ADV Annual Update 2004 
From the Investment Management Group

As you know, registered investment advisers are 
required to update their Form ADV when certain 
changes occur and at least annually. This Alert 
briefly reviews those requirements and some other 
important matters. Please contact us if you need 
our help to meet any of your filing deadlines or 
other obligations discussed below. 

A. SEC Registered Investment Advisers
 
1. Annual ADV Update. An adviser registered 
with the Securities and Exchange Commission 
(the “SEC”) must amend its Form ADV each 
year by filing an annual updating amendment 
within ninety days after the end of its fiscal year. 
The amendment should update responses to all 
items in the ADV. SEC registered advisers must 
make all amendments to Part I of Form ADV 
electronically using the IARD system unless the 
adviser has received an exemption. The adviser’s 
annual renewal fee for IARD is due at the time of 
its annual updating amendment. If you have not 
already done so, you should disclose your Chief 
Compliance Officer on Schedule A of Part IA of 
Form ADV. 

2. Other ADV Amendments. In addition to the 
annual updating amendment, an SEC registered 
adviser must amend its Form ADV promptly if (a) 
any information provided in response to Items 1, 
3, 9 or 11 of Part IA becomes inaccurate in any 
way or (b) any information provided in response 
to Items 4, 8 or 10 of Part IA becomes materi-
ally inaccurate. An SEC registered adviser should 
amend Part II of its Form ADV promptly if any 
information in Part II becomes materially inac-
curate. Although you are not currently required 
to file Part II with the SEC, you should maintain 
an updated copy in your files. The SEC staff has 
recently noted that rules revising Part II and pro-
viding for its electronic submission are expected 
to be effective in 2005.

3. Offer to Provide ADV Part II. An adviser reg-
istered with the SEC must offer to provide Part 

II of its Form ADV (or a brochure containing 
equivalent information) at least annually to each 
advisory client and to each limited partner (or 
member) of an investment limited partnership (or 
limited liability company) that the adviser man-
ages. The offer can be made by including it in an 
individual account client’s first quarter bill or in 
the letter to limited partners (or members) report-
ing last year’s results. 

4. State Notice Filings. An SEC registered adviser 
may also be required to make notice filings and 
pay fees in states in which it has advisory clients 
or a place of business. All states that require 
notice filings now participate in the IARD system. 
Some states may also require additional informa-
tion to be submitted on paper. Generally, these 
states will send the adviser a subsequent request 
for the additional items.

An SEC registered adviser also may be required 
to register its investment adviser representatives in 
each state in which a representative has a place of 
business. All states that regulate investment advis-
er representatives participate in IARD for invest-
ment adviser representatives. Oklahoma adopted 
the new Oklahoma Uniform Securities Act of 
2004 effective July 1, 2004. Oklahoma no longer 
requires out-of-state investment adviser repre-
sentatives of SEC registered investment advisers 
to be “notice listed.” The NASD issued a notice 
that such “notice listed” investment adviser rep-
resentatives should be terminated by October 15, 
2004 in order that the fees not be included on an 
adviser’s IARD Preliminary Renewal Statement. 
However, if you missed that cut off date, you may 
create a pending termination for the end of the 
year, and those Oklahoma fees will be refunded. If 
any “notice listed” representatives are not termi-
nated prior to the end of the year, the fees will be 
non-refundable and the individuals must meet the 
state’s investment adviser representative education 
requirements (e.g., holding the Series 65 examina-
tion or certain other exams or professional desig-
nations). 
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5. Electronic IARD Filings. SEC advisers that make 
electronic state notice and investment adviser 
representative filings should receive an email noti-
fication from NASD with instructions for obtain-
ing information for the 2005 Renewal Program. 
Renewal information is also currently available 
at http://www.iard.com/renewals.asp. All existing 
state notice  and investment adviser representa-
tive filings should be handled through IARD. 
Beginning on November 6, 2004, a Preliminary 
Renewal Statement should be available for SEC 
advisers to determine the renewal fees required. 
Payment must be received by the NASD by 
Monday, December 6, 2004. All electronic fil-
ings must be have been transitioned by 6:00 p.m. 
Eastern Time on October 30, 2004 or all new 
filings approved by 6:00 p.m. Eastern Time on 
December 18, 2004 in order to be renewed elec-
tronically. 

6. Registration of Hedge Fund Advisers. On 
October 26, 2004, the SEC voted to adopt new 
Rule 203(b)(3)-2 under the Advisers Act that will 
require certain hedge fund advisers to register 
with the SEC by February 1, 2006. The new rule 
will eliminate the ability of hedge fund advisers to 
rely on the exemption from registration designed 
for investment advisers providing advice to a 
small number of clients. We will circulate an Alert 
on the new rule once the SEC’s adopting release is 
available. 

B. Investment Advisers Certificated by the 
California Commissioner of Corporations  
(the “COC”) 

1. ADV Amendments. A California registered 
adviser must promptly (and within thirty days 
after the change occurs) file with the COC amend-
ed pages of its Form ADV reflecting any change in 
the information (other than financial information) 
contained in the Form ADV (if the adviser files a 
paper Form ADV).

2. Electronic IARD Filings. The COC is authorized 
to accept electronic filings of Form ADV through 
the IARD system, but electronic filing is not 
required for California registered advisers (unlike 
notice filings for SEC registered advisers). The 
COC will also accept electronic filings through the 
IARD system for a firm’s investment adviser rep-
resentatives and requires electronic filings through 
IARD for investment adviser representatives if 
the firm’s Part I is filed electronically. California 
registered advisers that file Part I of Form ADV 
electronically still are required to file a paper copy 
of Part II with the COC.

3. Annual Balance Sheet Filing. A California reg-
istered adviser with custody of or investment dis-
cretion over client assets or that receives fees for 
advisory services six months or more in advance 
must file with the COC an annual balance sheet 

with a schedule showing the required minimum 
net worth or net capital computations (discussed 
below). The financial statements included in the 
report must be audited unless the adviser, during 
the period covered by the report, has not held or 
accepted custody of funds or securities for any cli-
ent or owed money or securities to any client, and 
only has discretionary authority over client funds 
or securities and has taken only limited powers 
of attorney to execute transactions on behalf of 
clients. The report should be filed as of the same 
date for each calendar year, except that the first 
report must be filed within twelve months after 
the adviser’s certificate becomes effective. This 
financial information should be submitted with 
the verification form required by the COC and 
must be filed within ninety days after the date as 
of which the financial information is provided. 

4. Capital Requirements. An investment adviser 
licensed by the COC must meet revised minimum 
financial requirements. If the adviser has custody 
of client funds or securities, it must at all times 
maintain a minimum net worth of $35,000. If 
the adviser has discretionary authority over cli-
ent funds or securities, but does not have custody 
of client funds or securities, it must at all times 
maintain a minimum net worth of $10,000. 

If the adviser merely accepts prepayment of more 
than $500 per client and six or more months 
in advance, then it must at all times maintain a 
positive net worth. Further, an adviser must, by 
the close of business on the next business day 
following the discovery that its net worth is less 
than the minimum required, notify the COC 
and file a report of its financial condition by the 
end of the following business day. This report of 
financial condition must contain a trial balance, a 
statement of all client funds or securities that are 
not segregated, a computation of the aggregate 
amount of client debit balances, and a statement 
of client accounts. If the adviser’s net worth is 
reduced to less than 120% of its required mini-
mum net worth, it must file a report with the 
COC within 15 days. 

Until January 1, 2005, an investment adviser 
registered with the COC prior to March 1, 2003 
may comply with the revised minimum financial 
requirements (as set out above) or the net capital 
computations under the prior rule. Under the 
prior rule, if the adviser either has any power of 
attorney from a client with respect to executing 
transactions (which covers most discretionary 
advisers) or has regular or periodic custody of 
client assets (including fees for periodic publica-
tions or prepayment of advisory fees six months 
or more in advance), then the adviser must (a) 
maintain both tangible net capital of not less than 
500% of aggregate indebtedness and current net 
capital of not less than current aggregate indebt-
edness, and (b) depending upon the circumstances: 
(i) if the adviser has custody, maintain tangible 
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net capital of not less than $25,000, (ii) if the 
adviser has a power of attorney and does not 
have custody of client assets (except for prepaid 
subscriptions for periodic publications or other 
investment advisory services), maintain tangible 
net capital of not less than $5,000, or (iii) if the 
adviser merely accepts fees for periodic publica-
tions or prepayment of advisory fees six months 
or more in advance, and does not have a power 
of attorney or otherwise maintain custody of cli-
ent assets, maintain tangible net capital of not less 
than $1,000. However, if the adviser’s tangible 
net capital is reduced to less than 120% of its 
required minimum tangible net capital or its total 
aggregate indebtedness is in excess of 400% of its 
tangible net capital, the adviser will be required 
to file a Statement of Financial Condition within 
15 days and for each successive month until 3 
months have elapsed with neither condition occur-
ring. After January 1, 2005, compliance with 
the revised minimum financial requirements is 
compulsory for all COC registered investment 
advisers. Any investment adviser subject to these 
minimum financial requirements must prepare 
trial balances and net capital or net worth compu-
tations at least once a month.

5. Annual Fees. A California registered adviser 
is required to pay a $125 fee before December 
15 of each year. The COC usually sends to each 
investment adviser a notice requesting this fee. A 
California registered adviser that files its Form 
ADV electronically should receive an email notifi-
cation from NASD Regulation, Inc. with instruc-
tions on the procedures for paying the $125 fee 
and additional NASD system fees through the 
IARD system. The filing deadlines for COC reg-
istered investment advisers on IARD are the same 
as those noted above in Section A.5 above for 
SEC registered investment advisers.

6. State Notice Filings. A California (or other 
state) registered adviser may also be required to 
register or make notice filings in states in which 
the adviser has clients or any investment adviser 
representatives. If you have questions regarding 
these obligations, please contact us.

7. Form U-4 and Investment Adviser 
Representatives. All investment adviser representa-
tive filings (whether made on paper or electroni-
cally through IARD) are now required to be made 
on Form U-4. The COC also requires Form U-4 
for updates to existing investment adviser repre-
sentative filings made previously on Schedule D 
of old paper Form ADV. A California registered 
investment adviser has an obligation to conduct 
formal background investigations on investment 
adviser representatives within 30 days of filing 
the Form U 4. The adviser must obtain a properly 
executed Form U-4, evidence that the investment 
adviser representative has the appropriate exami-
nation qualifications, a Form U 5 from the prior 
employer (if applicable) and by reasonable inves-

tigation ascertain the good character, business 
reputation, qualifications, and experience of the 
investment adviser representative. The investment 
adviser must also maintain evidence of this inves-
tigation in its books and records.

8. Custody. On November 5, 2003, amended 
Rule 206(4)-2 under the Investment Advisers Act 
of 1940 (the “Final Rule”) took effect and SEC 
registered investment advisers were required to 
comply with the Final Rule by April 1, 2004. 
To date, California has not amended its custody 
rule to either reflect the Final Rule or the model 
rule proposed by the North American Securities 
Administrators Association. Therefore, California 
registered investment advisers may continue 
to rely on procedures outlined in the John B. 
Kennedy No-Action Letter (publicly available 
June 5, 1996) for separate account client billing 
and the Bennett Management Co., Inc. No-Action 
Letter (publicly available February 26, 1990) for 
private investment fund clients to avoid being 
considered to have custody of client funds and 
securities.

C. Other Matters

1. Annual Notice of Privacy Policy.  Investment 
advisers, whether or not registered with the SEC, 
and investment limited partnerships (or lim-
ited liability companies) are subject to SEC and 
Federal Trade Commission regulations govern-
ing the privacy of consumer financial informa-
tion (the “Privacy Regulations”). The Privacy 
Regulations require every adviser and investment 
limited partnership (or limited liability company) 
to establish policies and procedures to protect the 
confidentiality of client or investor records and to 
provide an initial and annual notice to each client 
or investor disclosing the types of non-public per-
sonal information the adviser or investment lim-
ited partnership collects and the extent to which it 
discloses that information.

The annual notice required by the Privacy 
Regulations must be delivered at least once dur-
ing each twelve-month period. You may define 
the twelve-month period, but you must apply 
it consistently. For example, you can make the 
annual notice by including it in an individual 
account client’s first quarter bill or in the letter 
to limited partners reporting last year’s results. 
After providing a notice to a client or investor 
in an investment fund, you may not disclose any 
non-public personal information of that client or 
investor to an affiliate or a third party other than 
as described in the notice, unless you give a new 
notice describing the proposed disclosure to the 
client or investor.

For investment advisers with clients located 
in California, please note that the California 
Financial Information Privacy Act took effect on 
July 1, 2004. The Act sets forth specific require-
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ments that financial institutions, including invest-
ment advisers, must satisfy in notifying consumers 
before sharing a consumer’s nonpublic personal 
information, including the details of the notice. 
However, no notice is needed if the financial insti-
tution does not share such information with any 
affiliated or non-affiliated entities. Please see our 
July 2004 Alert for additional details.

2. Investment Fund Issues. An adviser that man-
ages one or more affiliated investment limited 
partnerships (or any other private investment 
pool) should also review and update the fund 
offering documents to reflect changes in such mat-
ters as soft dollar arrangements and other broker-
age practices, performance data, annual financial 
information and tax and legal requirements. In 
addition, if you wish our assistance you should 
inform us, prior to making any offer or sale of 
interests in a fund, of the states of residence of 
potential new investors and of investors who may 
make additional capital contributions, so that we 
can review and advise you on compliance with 
applicable state securities laws.

3. Employee Trading Policies and Codes of Ethics. 
Many advisers’ trading policies and procedures 
require that each employee certify annually that 
he or she has complied with those policies and 
procedures. Accordingly, each employee should 
submit such signed certification to the adviser’s 
compliance officer every year. SEC registered 
advisers should also review Codes of Ethics 
and/or written policies and procedures regard-
ing employee trading in light of recently adopted 
Rule 204A-1 under the Investment Advisers Act 
(the “Code of Ethics Rule”) effective on August 
31, 2004. Please note that the compliance date 
for the Code of Ethics Rule has been extended to 
February 1, 2005.

4. Management Company Allocations. Over the 
past few years, many of our advisory clients have 
organized themselves as limited liability compa-
nies or limited partnerships. Key employees and 
other members or limited partners may have been 
given membership or limited partner interests. The 
operating agreement or limited partnership agree-
ment frequently provides that the manager or gen-
eral partner may adjust each participant’s interest 
for the coming year on or before a specified date 
(typically January 31 of that year). Such advisers 
should make these allocation decisions, in writing 
and in accordance with the applicable operating 
agreement or limited partnership agreement, on or 
before the specified date.

5. Offshore Funds. Many of our clients that act 
as investment advisers to offshore funds elect to 
defer some or all of the investment management 
fees payable by the fund. An election to defer 
those fees should be made prior to the fiscal year 
of the adviser in which the fees are earned. The 

Jobs Creation Act of 2004 (the “JCA”) added 
numerous new requirements for deferred compen-
sation requirements, although it did not affect the 
basic rule about electing to defer income before 
the fiscal year in which the income is earned. 
If, however, the assets representing the deferred 
compensation are located in an offshore trust or 
in certain similar arrangements (as designated 
by the Secretary of the Treasury), the income set 
aside pursuant to such trust or other arrangement 
must be included in taxable income immediately. 
While the Treasury has not yet provided guid-
ance respecting such “similar arrangements,” we 
believe it unlikely that a typical offshore hedge 
fund will be designated as a “similar arrange-
ment.” Further the JCA added substantial restric-
tions on the ability to make subsequent deferral 
elections with respect to income already deferred. 
If you have any questions about a deferral elec-
tion, please contact us.

6. Section 13 and 16 Filings. Certain filings may be 
required if an adviser exercises investment discre-
tion or voting power over five percent or more of 
a class of securities of a public company. If you 
have reached or anticipate reaching that threshold 
with respect to any class of securities, you should 
contact us. If you have filed a Schedule 13G and 
the information reflected in the Schedule has 
changed as of December 31, 2004, you may be 
required to file an amended Schedule by February 
14, 2005. 

In general, an adviser that exercises investment 
discretion or voting power over more than ten 
percent of a class of equity securities of a publicly 
traded company may be required to file with the 
SEC an initial ownership report on Form 3 within 
ten days after exceeding the ten percent threshold. 
Changes in an insider’s beneficial ownership of 
securities generally must be reported on Form 4 
before the end of the second business day follow-
ing the day on which the change occurred. Due to 
the changes in the filing timeframe for the Form 
4, it is possible that a Form 4 may be due before 
the Form 3 is due. In these situations, the SEC 
encourages the filer to submit both forms at the 
same time. An annual report on Form 5 must be 
filed with the SEC within forty-five days after the 
fiscal year by every person who was an insider of 
a publicly traded company during the entire year 
to report previously unreported transactions dur-
ing the year that should have been reported on 
Form 4 but were not, and certain other transac-
tions that may be reported on Form 5. Electronic 
filing of all Section 16 reports (Forms 3, 4 and 5) 
via EDGAR are now mandatory.

An adviser, whether or not registered with the 
SEC, that exercises investment discretion over at 
least $100 million invested in equity securities 
traded on stock exchanges or the Nasdaq Stock 
Market must file a report of its holdings with the 
SEC on Form 13F within forty-five days after the 
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end of the first calendar year in which such $100 
million threshold is reached and must make quar-
terly filings thereafter.

7. Anti-Money Laundering Procedures. To date, the 
rules proposed on May 5, 2003 by the Department 
of the Treasury, through the Financial Crimes 
Enforcement Network (“FinCEN”)(that would 
require certain investment advisers and com-
modity trading advisers to establish Anti-Money 
Laundering Programs), and similar rules proposed 
in September 2002 for hedge funds have not been 
adopted. As yet, the Providing Appropriate Tools 
Required to Intercept and Obstruct Terrorism 
Act of 2001 (the “Patriot Act”) does not impose 
requirements on investment advisers registered 
with the states (unless they are relying on exemp-
tions from SEC registration).  

8. Compliance Programs. The compliance date of 
October 5, 2004 has passed for SEC registered 

investment advisers and mutual funds to designate 
a Chief Compliance Officer and adopt written 
compliance policies and procedures. As noted in 
Section A.1 above, your Chief Compliance Officer 
should be identified on Part IA of Form ADV. The 
SEC has been contacting many Chief Compliance 
Officers and hopes to keep a dialogue going with 
investment advisers and mutual funds, particularly 
during this initial review period for the compli-
ance programs. For additional information on the 
Compliance Program Rules, please see our Alert 
from January 2004. 

If you have any questions or comments, 
need any forms or otherwise need assis-
tance in satisfying any of the require-
ments and obligations summarized in 
this letter, please contact any member 
of our Investment Management Group 
listed below:

In Los Angeles 
 
Robert E. Carlson 213-683-6299 
robertcarlson@paulhastings.com 
 
Michael Glazer 213-683-6207 
michaelglazer@paulhastings.com 
 
Chad Conwell 213-683-6158 
chadconwell@paulhastings.com 
 
Laurie Dee 213-683-6163 
lauriedee@paulhastings.com 
 
Arthur L. Zwickel 213-683-6161 
arthurzwickel@paulhastings.com

In New York 
 
Michael R. Rosella 212-318-6800 
mikerosella@paulhastings.com 

Jacqueline A. May 212-318-6282 
jacquelinemay@paulhastings.com 

Dom Pugliese 212-318-6295 
dompugliese@paulhastings.com 

Gary D. Rawitz 212-318-6877 
garyrawitz@paulhastings.com 

Kathleen D. Fuentes 212-318-6569 
kathleenfuentes@paulhastings.com 

Michael J. Giordano 212-318-6735 
michaelgiordano@paulhastings.com 

Brian Hurley 212-318-6531 
brianhurley@paulhastings.com

Joseph Morrissey 212-318-6917 
josephmorrissey@paulhastings.com 

Christopher Tafone 212-318-6713
christophertafone@paulhastings.com 
 
Matthew van Wormer 212-318-6962 
matthewvanwormer@paulhastings.com  
 
 
In San Francisco 
 
Julie Allecta 415-856-7006 
julieallecta@paulhastings.com 
 
David A. Hearth 415-856-7007 
davidhearth@paulhastings.com 
 
Mitchell E. Nichter 415-856-7009 
mitchellnichter@paulhastings.com 
 
Catherine M. MacGregor 415-856-7068 
catherinemacgregor@paulhastings.com 
 
Adam Mizock 415-856-7094 
adammizock@paulhastings.com 
 
Thao H. Ngo 415-856-7049 
thaongo@paulhastings.com 
 
Gregory T. Pusch 415-856-7067 
gregpusch@paulhastings.com
 
 
In Washington, DC 
 
Wendell M. Faria 202-508-9574 
wendellfaria@paulhastings.com
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