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EESA Update: TARP-CPP Application 
Requirements and Federal Securities Law 
Considerations  
BY KEVIN PETRASIC, JARED BRANDMAN AND JOHN COLLINS 

On October 31, 2008, the U.S. Treasury 
Department (“Treasury”) published form 
documents (“Form Documents”) related to the 
Troubled Asset Relief Program Capital Purchase 
Program (“TARP-CPP”) authorized by the 
Emergency Economic Stabilization Act of 2008 
(“EESA”). The TARP-CPP, so-far the only 
program announced by Treasury under the 
Troubled Asset Relief Program (“TARP”) 
established pursuant to the EESA, has proven to 
be effective in making an impact in a short 
timeframe with a portion of the $700 billion in 
funding provided by the EESA. 

As discussed in prior client alerts, Treasury has 
indicated that it will purchase at least $250 
billion of senior preferred shares (“Preferred 
Shares”) coupled with a warrant to purchase 
common stock (“Warrant”) on standardized 
terms from banks, thrifts, depository holding 
companies and potentially other financial and 
commercial firms. Treasury and its Office of 
Financial Stability (“OFS”) have been criticized 
recently on issues related to the TARP, including 
the use of funds by institutions under the TARP-
CPP and perceived delays in moving forward on 
the TARP asset acquisition and asset guarantee 
authorities provided under the EESA. However, 
the general consensus is that the intervention of 
Treasury Secretary Paulson and his TARP-CPP 

team has had a beneficial effect on the markets. 
Coordination with the Federal Deposit Insurance 
Corporation on its Temporary Liquidity 
Guarantee Program and the various liquidity 
funding facilities established by the Federal 
Reserve Board in the past several weeks, 
including its Commercial Paper Funding Facility 
and Money Market Investor Funding Facility, has 
permitted each of the government agencies to 
establish a coordinated and integrated front to 
restore market liquidity with a goal of improving 
credit availability to households and businesses. 
However, many challenges remain, including 
sustaining critical momentum during the 
transition to the new Administration. 

Institutions interested in participating in the 
TARP-CPP must submit a standard two-page 
application by no later than 5:00 p.m. (EST) on 
November 14, 2008. A similar type of application 
is expected for non-publicly traded entities 
(including mutual institutions and Subchapter S 
companies) when the procedures for these 
entities are finalized, but no deadline for 
submitting these forms has been set. The 
current process for publicly traded institutions 
requires an applicant to submit its application to 
its primary federal banking regulator, which then 
reviews the application and makes a 
recommendation to the OFS regarding whether 
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the application should be approved and at what 
amount. The OFS will then review the application 
and the regulator’s recommendation and 
determine whether to approve the application. 
Applicants whose application is approved will 
receive a letter from Treasury instructing them 
on the steps they must follow, which will include 
completing and submitting the Form Documents. 
These steps must be completed within 30 days 
after an institution is notified that it has been 
approved. Applicants submitting applications 
that are not likely to be approved may be 
advised of this by their regulator and given an 
opportunity to withdraw their application rather 
than having it denied. Treasury has indicated 
that it intends to fund Preferred Shares 
purchased under the TARP-CPP by year-end 
2008. Notwithstanding its initial guidance, 
Treasury is not announcing completed 
transactions but depending on institutions to do 
this themselves. 

Summary of the Form Documents 

The Form Documents include (i) a form of letter 
agreement between Treasury and the 
participating institution, (ii) a “Securities 
Purchase Agreement,” (iii) a “Certificate of 
Designations,” and (iv) two separate forms of 
the Warrant, one to be used if the approval of 
the participating institution’s existing 
shareholders is required and the other to be 
used if such approval is not required. The Form 
Documents detail the agreement between 
Treasury and the participating institution which 
has been outlined in the TARP-CPP term sheet 
previously published by Treasury. Institutions 
who are approved for a TARP-CPP investment 
generally must agree to all terms and conditions 
in the Form Documents “as is.” However, 
consideration may be given to special 
circumstances at individual institutions that 
identify issues with respect to certain terms and 
conditions.  

While a participating institution is only required 
to enter into the Form Documents after its 
application is approved, all institutions 

considering applying for the TARP-CPP should 
review the terms and conditions of the Form 
Documents to determine what actions they will 
be required to take in order to comply with the 
required provisions and to ensure their 
application is completed correctly. In addition to 
the obligations and restrictions included in the 
Form Documents, institutions should review the 
representations and warranties included in the 
Securities Purchase Agreement to ensure they 
can be made without modification (or they will 
need to flag such provisions during the 
application process). The following summarizes 
certain key provisions in the Form Documents. 

Terms of the Preferred Shares 

The Preferred Shares will qualify as Tier 1 
regulatory capital and will pay cumulative 
compounding dividends quarterly at a rate of 5% 
per annum for the first five years, and 9% per 
annum thereafter. The Preferred Shares will rank 
senior to common stock and equally with other 
preferred stock, except for preferred stock 
which, by its terms, ranks junior to other 
preferred stock. The Preferred Shares will not 
generally have voting rights but will have class 
voting rights on certain matters that could 
adversely affect these shares. If the participating 
institution complies with its obligations to pay 
dividends on the Preferred Shares, the 
participating institution may continue to pay 
dividends to other common and preferred 
stockholders but may not increase such dividend 
payments without Treasury’s permission. 
Participating institutions will also be limited in 
their ability to redeem or repurchase other 
shares of stock. 

The Preferred Shares will be optionally 
redeemable by the participating institution only 
with the approval of the institution’s primary 
regulator. Additionally, during the first three 
years after Treasury makes its investment, the 
participating institution may only redeem the 
Preferred Shares with the proceeds of one or 
more “Qualified Equity Offerings” resulting in 
aggregate gross proceeds to the participating 



 

  3 

institution equal to 25% of the issue price of the 
Preferred Shares. Under the terms of the 
Certificate of Designations, “Qualified Equity 
Offering” means the sale and issuance by the 
participating institution of Tier 1 qualifying 
perpetual preferred stock, common stock, or a 
combination of such stock for cash. Offerings 
that would otherwise be Qualified Equity 
Offerings but which were publicly announced on 
or prior to October 13, 2008 will not constitute 
Qualified Equity Offerings. 

Terms of the Warrant 

Participating institutions will also be required to 
issue a Warrant to purchase a number of shares 
of its common stock having an aggregate market 
price equal to 15% of the Preferred Shares, 
subject to certain adjustments. The Warrant will 
have a ten year term. The initial exercise price of 
the Warrant will be determined based on the 20-
trading day trailing average market price for the 
common stock on the last trading day prior to 
the date the institution’s TARP-CPP application 
was approved and will be subject to certain anti-
dilution adjustments. The Warrant will be 
immediately exercisable, in whole or in part, 
and, except as discussed below, is not subject to 
any contractual restrictions on transfer. 

In the event of a Qualified Equity Offering 
resulting in net proceeds at least equal to the 
issue price of the Preferred Shares on or before 
December 31, 2009, the number of shares of the 
participating institution’s common stock subject 
to the Warrant will be reduced by half, whether 
or not such proceeds are in fact applied to 
redeem the Preferred Shares. Treasury is limited 
from transferring or exercising more than half of 
the Warrant prior to December 31, 2009 or until 
the participating institution has received 
aggregate gross proceeds of not less than half of 
Treasury’s investment through a Qualified Entity 
Offering, if earlier. While the 50% reduction is 
calculated on the basis of Treasury’s initial 
investment, the reduction applies only to the 
portion of the Warrant then held by Treasury. 

Stockholder Approval 

Assuming a participating institution’s charter 
documents authorize its board of directors to fix 
the terms of, and issue “blank check” preferred 
stock, stockholder approval to amend the charter 
will not be required prior to issuing the Preferred 
Shares. If a participating institution’s charter 
documents need to be amended to authorize the 
Preferred Shares, such approval will need to be 
obtained during the 30 day period following 
approval of the TARP-CPP application and before 
the funds are received.  

In addition, to the extent necessary under 
applicable national securities exchange rules or a 
participating institution’s charter documents, 
each participating institution will be required to 
use reasonable best efforts to obtain stockholder 
approval of the issuance of its common stock 
upon exercise of the Warrant and, if such 
approval is not obtained at a stockholders 
meeting, to continue to seek such approval at 
least once in every subsequent six-month 
period. The exercise price of the Warrant will be 
reduced by 15% of the original exercise price on 
each six-month anniversary of the issue date of 
the Warrant if the consent of the participating 
institution’s stockholders described has not been 
received, subject to a maximum reduction of 
45% of the original exercise price. It is 
important to note that both NASDAQ and NYSE 
listing rules could require shareholder approval if 
the common stock issuable upon exercise of the 
Warrant constitutes 20% or more of the 
participating institution’s outstanding common 
stock. 

Shelf Registration Statement 

The Securities Purchase Agreement gives 
Treasury the right to have the participating 
institution register the Preferred Shares, the 
Warrant and the underlying common stock. 
Institutions that are eligible to use Form S-3 
promulgated by the SEC will be required to file a 
shelf registration statement covering the 
Preferred Shares, the Warrant and the common 
stock underlying the Warrant within 30 days of 
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the investment by Treasury. Participating 
institutions that are not Form S-3 eligible are not 
obligated to file a shelf registration statement 
unless and until required to do so by Treasury. 
The Securities Purchase Agreement also 
assumes that the participating institution’s 
common stock is traded on a national securities 
exchange such as the NYSE or the NASDAQ and 
requires the participating institution to list the 
shares of common stock underlying the Warrant 
on the same national securities exchange where 
the participating institution’s common stock is 
currently traded. In addition, the Securities 
Purchase Agreement provides that, upon 
request, the participating institution will take all 
action necessary to list the Preferred Shares on a 
national securities exchange. At this stage, it is 
not clear what impact these provisions will have 
on TARP-CPP applications whose common stock 
is not listed on a national securities exchange. 

Limits on Executive Compensation 

As previously disclosed by Treasury, the Form 
Documents require, as a condition to the 
issuance of the Preferred Shares, certain 
changes to a participating institution’s executive 
compensation program. The participating 
institution’s executive compensation programs 
are required to comply with EESA and the 
interim rules published by Treasury on October 
14, 2008. The required changes must be made 
prior to the receipt of funds and issuance of the 
Preferred Shares and Warrant. Under the 
executive compensation rules applicable to 
institutions participating in the TARP-CPP, 
participating institutions are (i) prohibited from 
making “golden parachute” payments to any of 
their top five senior executives, (ii) restricted in 
their ability to create incentives for executives to 
take unnecessary and excessive risks that 
threaten the value of the financial institution, 
(iii) required to include provisions in their 
compensation programs providing for recovery, 
or “clawback,” of any bonus or incentive 
compensation paid to an executive based on 
statements of earnings, gains or other criteria 
that are later proven to be materially inaccurate, 

and (iv) unable to claim to a federal income tax 
deduction for certain executive compensation in 
excess of $500,000.  

The terms of the Form Documents also require 
each of the executives affected by these 
compensation rules to sign a waiver releasing 
Treasury and the institution from any claims that 
the executive would otherwise have as a result 
of the issuance of regulations that modify the 
terms of the institution’s benefit plans, 
arrangements and agreements to eliminate any 
provision that would not be in compliance with 
those requirements. 

The restrictions on executive compensation will 
be effective not only while Treasury owns any of 
the Preferred Shares it purchases under the 
TARP-CPP, but also as long as it owns any 
common stock issued pursuant to the Warrant. 
Institutions contemplating participation in the 
TARP-CPP should consider the impact of these 
executive compensation standards on existing 
compensation arrangements and the impact any 
required changes may have on the retention of 
existing senior executives as well as the ability 
to recruit and retain executives in the future. 

Grant of Oversight to the Treasury 

Participating institutions will grant Treasury, 
acting through the participating institution’s bank 
regulator, access and inspection rights with 
respect to the participating institution’s books 
and records. Treasury also will have the right, 
pursuant to the Securities Purchase Agreement, 
to discuss the “affairs, finances and accounts” of 
the participating institution with its principal 
officers. While these provisions do not give 
Treasury specific regulatory authority over the 
participating institution as a result of 
participating in the TARP-CPP, they have the 
effect of providing Treasury with an additional 
layer of Federal oversight of the participating 
institution’s operations. In addition, by virtue of 
participating in the TARP-CPP, the Federal 
government becomes a major shareholder 
(albeit one generally without voting rights) in the 
participating institution. Coupled with Treasury’s 
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oversight authority, institutions participating in 
the TARP-CPP could experience intensified 
scrutiny of their actions and involvement in their 
decision making processes by government 
officials. 

Agreement to Act for the Benefit of 
Economy and Housing Market 

The recitals to the Securities Purchase 
Agreement provide that the participating 
institution “agrees to expand the flow of credit to 
U.S. consumers and businesses on competitive 
terms to promote the sustained growth and 
vitality of the U.S. economy” and “agrees to 
work diligently, under existing programs, to 
modify the terms of residential mortgages as 
appropriate to strengthen the health of the U.S. 
housing market.” Neither the Securities Purchase 
Agreement nor any of the other Form 
Documents expand on these provisions, and it is 
not clear how Treasury will assess whether a 
participating institution has complied with them. 
Consequently, at this stage, participating 
institutions cannot be certain of the parameters 
of these obligations. In light of the provisions 
included in the Form Documents discussed above 
and the current focus on all of the terms of the 
TARP-CPP, there is a risk that participating 
institutions could be placed in the position of 
having to take actions that may not necessarily 
be viewed as being in the best interest of the 
institution or its existing shareholders. 

Federal Securities Law Disclosure 
Requirements 

All publicly traded institutions eligible to apply to 
the TARP-CPP will face disclosure issues – this 
includes institutions that do not submit an 
application. Compounding the usual disclosure 
issues surrounding the private placement of 
securities, a relatively open and expansive 
Treasury program and proactive regulatory 
process implemented by the federal banking 
agencies to encourage participation in the TARP-
CPP for a wide range of institutions and 
supervisory scenarios have created a number of 

unique disclosure issues under the federal 
securities laws. 

Institutions that elect to participate in the TARP-
CPP will do so for different reasons, and 
disclosure determinations must be made on a 
case-by-case basis. For some institutions, the 
TARP-CPP represents an opportunity to bolster 
capitalization to increase future lending 
activities. Other institutions have been 
encouraged to participate in the program by 
regulators eager to position the institution to 
acquire weaker institutions that may not survive 
under existing market conditions. Still other 
institutions are being provided the opportunity to 
receive a TARP-CPP infusion only if they are able 
to match it with a private equity investment as 
part of a strategy to strengthen their overall 
financial position. There are also a number of 
unique cases in which a TARP-CPP injection may 
be used to achieve a narrow solution for one or a 
small group of institutions (e.g., one institution 
received a sizable infusion to replenish capital 
due to the devaluation of sizable holdings of 
Fannie Mae and Freddie Mac stock several 
months ago). Finally, there are institutions that, 
in the view of their primary federal regulator, are 
unlikely to survive and, therefore, are not being 
recommended for a TARP-CPP infusion.  

Regardless of the reason for applying to the 
TARP-CPP, institutions can use disclosure as a 
tool to explain to investors their decisions related 
to whether to apply for the TARP-CPP, the 
outcome of the application process as well as 
whether to accept or forego a TARP-CPP capital 
infusion. 

From a federal securities law disclosure 
standpoint, the mere filing of a TARP-CPP 
application should generally not trigger a 
disclosure requirement or the filing of a Form 8-
K. However, submitting the application likely 
constitutes material non-public information 
which implicates Regulation FD. Therefore, 
institutions may decide to publicly disclose the 
filing of the application in order to avoid 
potential selective disclosure and violation of 
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Regulation FD. We note that several institutions 
have disclosed the filing of the TARP-CPP 
application by press release and/or Form 8-K.  

Regardless of whether the application itself is 
disclosed, institutions approved for a capital 
infusion under the TARP-CPP will need to report 
the closing of the TARP-CPP infusion on Form 8-
K. The content of this disclosure will vary based 
upon the circumstances under which the 
investment is accepted. For instance, it could 
emphasize that the infusion was additive to an 
already solid capital position. Other institutions 
may explain why the TARP-CPP infusion is a 
positive event bolstering a thinning capital 
cushion. Still other institutions being provided 
funding to assist in a future (or immediate) 
solution to acquire another ailing institution can 
disclose this, if not directly, certainly in a 
manner that attracts a positive response, 
particularly given the confidence of the 
regulators in the institution’s ability to serve in 
this role. 

Institutions applying to participate in the TARP-
CPP without being certain that they will accept 
an infusion, if approved, face other disclosure 
issues. Some institutions have decided to pursue 
this strategy to provide additional time to decide 
whether to participate after they are approved 
for an infusion and avoid a potential negative 
inference if they did not apply for the TARP-CPP. 
If an institution applies to the TARP-CPP, the 
application is approved and then the institution 
decides not to participate, regardless of whether 
submitting the application was disclosed, we 
believe the best course of action (again, in part 
to address Regulation FD concerns) will be for 
the institution to disclose its acceptance in the 
program and then highlight the institution’s 
strong capitalization or other reasons for 
deciding not to take the infusion. We note that 
this type of disclosure could give rise to 
shareholder criticism of senior executive officers, 
who could be viewed as avoiding the TARP-CPP 
executive compensation restrictions, so 
institutions are advised to draft this disclosure in 

consultation with their legal counsel and other 
advisers. 

Even more challenging disclosure scenarios will 
arise with struggling or marginally capitalized 
institutions where regulators require the 
institutions to obtain a private equity “match” in 
order to participate. An institution faced with the 
prospect of a TARP-CPP infusion only if it can 
obtain private equity matching funds finds itself 
in the unenviable position of attempting to 
secure two simultaneous capital infusions that 
are likely dependent on the other. This scenario 
may give rise to multiple disclosable events, 
including whether the terms of the match 
requirement warrant disclosure. The disclosure 
analysis will be even more challenging if either 
the private equity funds do not materialize or 
such funds are conditioned in a manner that 
violates the terms of the TARP-CPP, which are, 
as noted above, generally not negotiable.  

Another difficult situation exists for an institution 
advised by its primary federal regulator that it is 
not going to be recommended for an infusion 
pursuant to the TARP-CPP, or if an institution 
learns that its application is going to be rejected 
and is given the opportunity to withdraw it. In 
both instances, the institution may be made 
aware of facts indicating a high degree of 
regulatory uncertainty regarding its continued 
future prospects and ability to survive in the 
context of current economic conditions. While 
regulatory discussions are not generally a 
triggering event requiring disclosure, prior 
disclosure or public discussion of a TARP-CPP 
application coupled with entering into a private 
equity agreement that includes conditions that 
threaten the likelihood of a TARP-CPP match, or 
simply entering into such an agreement, are 
disclosable events. In addition, disclosure of 
events may also be warranted if a regulator has 
made it clear (or the market is generally aware) 
that this may be a “last chance” proposition for 
an institution.  

In all cases, if an institution has disclosed that it 
has filed a TARP-CPP application, it will need to 
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update the market with the results of the 
application process. In addition, institutions that 
are eligible for the TARP-CPP will likely need to 
address the TARP-CPP, regardless of whether or 
not they decide to participate, when discussing 
their liquidity position in the Management 
Discussion and Analysis sections of their Form 
10-Qs, Form 10-Ks and other SEC filings. 

One final scenario is if an institution decides not 
to file an application for a TARP-CPP infusion. 
While this in and of itself is not a disclosable 
event, some institutions may decide that it is in 
their best interest to disclose the decision not to 
apply to avoid any potential negative inference. 
In this situation, it will be important for an 
institution to disclose the reasons and rationale 
underlying its decision to forego TARP-CPP 
funds, both from a securities law disclosure 
standpoint, and also to protect the institution 
and its directors from possible shareholder 
challenges for not pursuing a TARP-CPP capital 
infusion. 

Next Steps 

Public institutions contemplating participation in 
the TARP-CPP should first determine whether to 
submit an application. This decision needs to be 
reached quickly, as applications are due 
November 14, 2008. Since applications do not 
bind institutions to accept TARP-CPP funding, we 
expect many institutions will submit applications 
without being certain that they will participate. 
Prior to deciding whether to apply, institutions 
should review the Form Documents to determine 
if any of the representations and warranties or 
other terms and conditions in the Securities 
Purchase Agreement present an issue or require 
action to be taken. While, as discussed above, 
there may be some latitude for institutions that 
identify issues, it is not likely that many 

deviations from the Form Documents will be 
permitted. 

While awaiting the determination of whether 
applications will be accepted, institutions should 
continue to evaluate their desire to participate (if 
accepted) and prepare to take the steps 
necessary to comply with the provisions of the 
Form Documents, including amending 
employment agreements (if necessary), 
obtaining waivers from executives, evaluating 
whether stockholder approval will be required 
and preparing the necessary documentation, 
filing the Certificate of Designations necessary to 
issued the Preferred Shares and filing the shelf 
registration statement. 

Final Thought 

While a decision to pursue available government 
funding under the TARP-CPP raises difficult 
issues regarding business strategy and technical 
considerations, it may also present unique 
opportunities for institutions that are able 
successfully to navigate the procedures, 
requirements and pitfalls of the program. There 
are numerous hard decisions and tough calls to 
make for institutions and their directors 
contemplating participation in the TARP-CPP. 
While institutions, directors and management 
will likely focus significant attention on the 
details and requirements of the TARP-CPP and its 
application process, perhaps the most 
challenging issues may arise from some of the 
collateral and longer-term aspects of 
implementing a government program that has 
few past precedents upon which institutions and 
regulators may draw upon. Disclosure under the 
federal securities laws is likely one of these 
issues – and accountability to shareholders for 
TARP-CPP-related decisions may become another 
area of concern. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 

John L. Douglas 
404-815-2214 
johndouglas@paulhastings.com 

Jared Brandman 
404-815-2276 
jaredbrandman@paulhastings.com 

John Collins 
404-815-2190 
johncollins@paulhastings.com 

Washington, D.C. 

V. Gerard Comizio 
202-551-1272 
vgerardcomizio@paulhastings.com 

Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com 

Kevin L. Petrasic 
202-551-1896 
kevinpetrasic@paulhastings.com  
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