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November 2008 

The Implementing Regulations for the Employment 
Contracts Law of the People’s Republic of China  

On September 18, 2008 the State Council 
promulgated the Implementing Regulations 
of the Employment Contracts Law of the 
People's Republic of China ("the 
Regulations"), which took immediate effect.  
Although the Employment Contracts Law, 
which came into effect on January 1, 2008, 
("ECL") attempts to standardize fundamental 
elements in all employment relationships 
across the People's Republic of China 
("PRC"), it contains many ambiguities.  Many 
employers have therefore anxiously waited 
for the PRC government to issue these 
Regulations with the hope that they would 
clarify some of the more vague provisions of 
the ECL.  While the Regulations do provide 
some clarity with respect to unwritten 
practices and interpretations of the ECL and 
other employment rules and regulations, the 
Regulations do not address some of the 
more controversial provisions of the ECL.   
We explore some of the more significant 
provisions below. 

Penalties for Failure to Execute 
Written Contract and Termination of 
Employment Relationship if Employee 
Refuses to Sign a Contract 

One of the key functions of the ECL is to 
require employers to enter into written 
employment contracts with their employees.  
The ECL provides penalties of double wages 

if an employer fails to execute a written 
employment contract with an employee 
within thirty days of the employee's start 
date.  The Regulations clarify that the first 
month of the employment relationship is a 
grace period and that the double wages 
penalty applies from the first day of the 
second month of employment.  (Art. 6, para 
2.)   

Further, if an employee does not enter into a 
written employment contract within twelve 
months of the employee's start date, the 
employee is entitled to an open-ended 
employment contract as a matter of law. 
(ECL, art. 82.)  The ECL does not distinguish 
between an employer who does not comply 
with the ECL or an errant employee who 
unreasonably refuses to sign a written 
contract, which potentially exposed 
employers to considerable liability.   

Articles 5 and 6 of the Regulations provide 
employers with recourse against such 
employees in the latter case.   An employer 
must provide written notice to the employee 
within one month of the start date that it will 
terminate the employment relationship if the 
employee refuses to sign an employment 
contract.  If the employee still refuses, the 
employer may terminate the employee's 
employment without paying any severance, 
but must pay the employee for all hours 
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worked. (Art. 5.)  If an employee refuses to 
enter into an employment contract after 
working for at least one month but less than 
one year, an employer may terminate the 
employee's employment and must also pay 
severance. (Art. 6.)  Nonetheless, even if it 
is the employee who refuses to sign an 
employment contract after one month of 
employment, the penalties for double wages 
under Article 82 of the ECL still apply.  Thus, 
given the liability of employers to pay double 
wage and employ staff under open-ended 
contracts, combined with the added liability 
to pay severance under the Regulations, it 
has become a potentially costly proposition 
for employers not to consummate 
employment contracts within one month of 
an employee's start date.   

Grounds for Termination of 
Employment Contracts 

The ECL sets out a number of specific 
grounds on which an employer may 
terminate employment contracts and at the 
same time aims to increase the frequency 
and use of open-ended employment 
contracts (as opposed to fixed-term or 
project-based employment contracts).  To 
allay the concerns of employers that they 
will not be able to terminate employees with 
open-ended employment contracts, the 
Regulations not only confirm but also 
underscore the right of employers to 
terminate an open-ended contract by 
reiterating each ground under the ECL for 
terminating an open-ended employment 
contract.  (Art. 19(1)-(14).)  Restating these 
grounds represents an unequivocal signal to 
employers that open-ended contracts do not 
guarantee employment for life.  
Nevertheless, in practice, satisfying the 
grounds for terminating an open-ended 
employment contract is more difficult than 
simply electing not to renew a fixed-term 
employment contract. 

The Regulations also stipulate that an 
employment contract will terminate by 
operation of law when an employee reaches 
the statutory retirement age.  (Art. 21.)  
This provision clarifies that the contract will 

terminate even if the employee is not 
eligible to start drawing from his/her pension 
fund. (Cf. ECL, art. 44(2).) 

Training Expenses Defined and 
Automatic Extension of Employment 
Contract 

By entering into a training expense 
agreement, an employer is entitled to bind 
an employee to a minimum period of service 
in exchange for an employer's provision of 
funding for an employee’s "professional, 
technical training." (ECL, art. 22.)  Because 
the ECL does not specify the amount of 
funding that is required to trigger a binding 
service term, employers were free to bind 
employees to minimum periods of service 
regardless of the amount of funding 
provided. While the law was not clear in the 
past as to whether an employer could 
include expenses such as relocation costs, 
airfare and hotel fees in the total amount of 
training expenses, the Regulations appear to 
provide this clarity.   In addition to travel 
costs during the training and the actual 
expenses for the training, the expenses that 
"directly arise from the training and are used 
for the employee" also qualify as special, 
technical training expenses.  (Art. 16.)  
Thus, these additional costs are now clearly 
subject to recoupment by an employer on a 
pro-rated basis if an employee resigns or is 
terminated for grounds which do not require 
the payment of severance, prior to the 
expiration of an agreed upon minimum 
period of service. (Art. 26; ECL, art. 22.)   

The Regulations also shed light on what 
happens in situations in which an employee's 
employment contract expires prior to the 
expiration of the service term set forth in the 
training expenses agreement.  Article 17 
provides that in this situation, an employee's 
employment contract will extend 
automatically until the expiration of the 
service term, unless the employer and 
employee agree otherwise.  If an employer 
does not extend the employment contract, 
however, it is unlikely that it will be able to 
recover any liquidated damages referable to 
any portion of the service term that extends 
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beyond the expiration of the employment 
contract.  The Regulations do clarify that 
employees will be liable to pay any 
liquidated damages if they are terminated 
for grounds which do not require the 
payment of severance, such as seriously 
violating the company's rules and 
regulations. (Art. 26.)   

Further, given the requirement under the 
ECL to provide an open-ended employment 
contract to employees who have at least ten 
years of continuous service (ECL, art. 
14(1)), employers should be wary that this 
provision may grant longer term employees 
with the right to an open-ended employment 
contract by virtue of the automatic 
extension. Employers should therefore pay 
careful attention to the relationship between 
contract expiration dates in relation to 
service terms to the extent that they plan 
not to renew the employment contract of an 
employee who has not served his/her entire 
service term. 

Branch Office May Enter into 
Employment Contracts and 
Applicability of Local Regulations 

Generally, branch offices, which are often 
located in a separate city from the 
employing company, do not enter into 
employment contracts with employees.  
These arrangements have often meant that 
the employees working for the branch are in 
one location, but their employment contracts 
are governed by local regulations applicable 
in the location where the employing 
company is registered.  Article 4 of the 
Regulations codifies that a branch office may 
conclude an employment contract with an 
employee directly if it has obtained a 
business license or a registration certificate 
or received authorization from the employing 
company.  The Regulations further provide 
that if an employee works in a location that 
differs from the place where the employing 
company is registered ("Distant Employee"), 
some employment terms, such as the 
employee’s minimum wage standards, work 
safety, work conditions, prevention of 
occupational hazards, and local average 

monthly salary, should be subject to the law 
where the employee works and where the 
employment contract is performed.  This 
rule does not apply if the law where the 
employer is registered is more advantageous 
to the employee than the law where the 
employee works and the employer and the 
employee agree to perform the contract 
under the law where the employer is 
registered.  (Art. 14.)  By way of example, if 
a company is registered in Beijing and has a 
branch office in Shanghai, then the 
employees who work in the Shanghai office 
would fall under the Shanghai local 
regulations with respect to the employment 
terms referenced above, unless their 
employment contracts provide that Beijing 
local regulations should apply and the 
Beijing local regulations are more beneficial 
for the employee.  Consequently, employers 
should carefully consider the pros and cons 
of using branches to enter into employment 
contracts and the applicable local regulations 
with respect to preparing employment 
contracts and the employment terms and 
conditions of Distant Employees.   

Transfer of Service Years and Accrued 
Severance Liability 

The ECL provides that employees who have 
worked “continuously” with an employer for 
at least ten years are entitled to open-ended 
employment contracts.  (ECL, art. 14(1).)  
In an attempt to define “continuous” 
employment, the Regulations clarify that 
employers must consider an employee's 
service years prior to the implementation of 
the ECL on January 1, 2008.  (Art. 9.)  
Further, the Regulations codify the practice 
in merger and acquisition transactions and 
transfers of employees among affiliated 
entities requiring the new employer to credit 
new or transferring employees with their full 
employment service from the prior company 
or employer.  Consequently, employers are 
not required to pay employees severance 
upon being transferred to a new employer, 
provided the credit for the employees' 
service follows the employee.  (Art. 10.)  
The Regulations aim to prevent employers 
from transferring employees between 
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affiliates in an attempt to prevent employees 
from being deemed as having worked 
“continuously” for the same employing entity 
for ten years (which then entitles the 
employee to an open-ended employment 
contract as a matter of law).  While many 
companies in the PRC have followed this 
practice, particularly when transferring 
employees between a representative office 
and wholly foreign-invested enterprise 
(WFOE), Article 10 of the Regulations marks 
the first time that it has been codified into 
law. 

Calculation of Severance Made Clearer 

Under PRC law, employers are required to 
pay severance to employees whose 
employment contracts are not renewed or 
which terminate prematurely. The severance 
amount is calculated based on the 
employee’s tenure with the employer and 
the employee's average monthly salary for 
the twelve months immediately preceding 
the termination.  The ECL caps the average 
monthly severance amount at three times 
the average monthly wage of employees in 
the employer’s location (as published by the 
local government) and caps the total 
severance amount at no more than twelve 
months’ salary. (ECL, art. 47.)   

The Regulations make clear that in 
calculating an employee's average monthly 
wage, employers must include all cash 
income payable to an employee, including 
bonuses, commissions, allowances and 
subsidies.  (Art. 27.)  The Regulations 
document that if an employee works less 
than twelve months for the employer, the 
employer should calculate the average wage 
based on the actual amount of time that the 
employee worked for the employer and that 
the average wage may not be lower than the 
local minimum wage.  (Art. 27.)  Moreover, 
the Regulations provide that employers must 
pay severance to employees who work under 
project-based employment contracts upon 
the termination of the employment contracts 
due to the completion of the project.  (Art. 
22.)  

Unresolved Ambiguity in 
Controversial Provisions of the ECL 

The Regulations do not resolve many 
ambiguities in the ECL.  Some key provisions 
in the ECL remain unclear.  With respect to 
staff who are seconded through staffing 
agencies, Article 66 of the ECL provides that 
staffing agencies generally may only second 
workers into "temporary, auxiliary, or 
substitute positions."  Neither the ECL nor 
the Regulations provide any guidance as to 
what qualifies as a "temporary, auxiliary, or 
substitute" position.   While a previously 
released draft of the implementing 
regulations provided that companies would 
be permitted to use seconded employees for 
positions of generally not more than six 
months, but any such limitation or 
qualification was not included in the final 
text of the Regulations.   

The Regulations do, however, prohibit 
staffing agencies from hiring employees on a 
part-time basis but appear to permit the 
employees to be seconded to companies on 
a part-time basis.  (Art. 30.) As staffing 
agencies may not enter into employment 
contracts of less than two years with 
contract workers (ECL, art. 58), the staffing 
agencies will likely follow past practice and 
pass the obligation on to companies to pay 
the seconded employees on a full-time basis 
and make social insurance and housing fund 
contributions on their behalf as they would 
do for full-time employees. Hence, this 
provision will likely reduce the appetite for 
companies to engage part-time employees 
through staffing agencies and thereby 
restricts a foreign enterprise’s representative 
office from engaging part-time employees.  
(Representative offices of foreign enterprises 
may not hire PRC citizens directly and must 
hire them through staffing agencies.) 

Another highly controversial provision is the 
requirement that an employer provide an 
open-ended employment contract upon the 
second consecutive renewal of a fixed-term 
contract after January 1, 2008.  (ECL, art. 
14(3).)  Notably, the Regulations remain 
silent, despite the inclusion of a provision 
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that addressed this issue in previously 
released drafts of the implementing 
regulations.  Accordingly, we anticipate that 
local municipalities and provinces will 
implement their own interpretation of this 
provision, and the interpretations will likely 
vary from jurisdiction to jurisdiction.  

The Regulations also fail to clarify the 
meaning of the “consultation” requirement in 
Article 4 of the ECL and whether a staffing 
agency is ever required to provide an open-
ended contract to an employee hired for the 
purpose of a secondment to a representative 
office or other entity.   

Conclusion 

The ECL has raised challenges for every 
company doing business in the PRC.  The 
Regulations have clarified a number of 
issues and will enable employers to adapt 
existing policies or confirm practices that the 
Regulations now codify.  Nevertheless, as 
many critical issues remain unresolved, 
employers will need to remain flexible and 
cognizant of the fact that local regulations 

will likely require ongoing review of their 
employment policies and practices.  As the 
Chinese saying goes, 随机应变 (suí jī yìng 
biàn). 
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