
FERC Expands Scope of Analysis for Affiliate Transactions 
By Jennifer L. Hong

Recently the Federal Energy Regulatory 
Commission (“FERC”) expanded the scope of its 
analysis for future utility affiliate transactions in 
order to ensure that there is no favoritism shown 
to affiliates. In two separate orders issued July 28 
and 29, 2004, FERC set forth a new analysis that 
it would use to evaluate all future applications 
that involve the acquisition of an affiliate’s assets 
and to evaluate sales of energy between affiliates. 
Ameren Energy Generating Company, 108 FERC 
¶61,081 (2004) (“Ameren Energy”); Allegheny 
Energy Supply Company, LLC, 108 FERC  
¶61,082 (2004) (“Allegheny”). 

In Ameren Energy, Ameren UE, an Ameren 
Corporation subsidiary and Ameren Energy 
Generating Company (“AEG”) asked FERC to 
authorize the transfer of certain jurisdictional 
transmission facilities associated with the sale of 
two generating plants from AEG to Ameren UE. 
As a result of the proposed transaction, Ameren 
UE would own an additional 548 megawatts of 
generating capacity. FERC had set the case for 
hearing to determine whether there would be any 
harmful effects on competition as a result of the 
proposed transaction. A FERC administrative law 
judge had previously approved the transfer in an 
initial decision, and FERC’s order granted final 
approval but also concluded that there should 
be a more transparent solicitation process for 
such future approvals based on the principles for 
sales between affiliates as previously established 
in Boston Edison Company re: Edgar Electric 
Energy Co., 55 FERC ¶61,382 (1991) (“Edgar”). 
However, the Edgar standards were developed pri-
marily for review of power purchase agreements 
between affiliated entities. Because the market for 
generating assets is not as liquid as the market for 
power purchase agreements, FERC recommended 
the use of a competitive solicitation process 
through a formal request for proposal (“RFP”) 
as the most effective way to show that an affiliate 
transaction is not marred by affiliate abuse.

In Allegheny, FERC granted Allegheny Energy 
Supply Company, LLC’s (“AE”) request to 

make market-based rate sales to its affiliate, The 
Potomac Edison Company (“Potomac”). FERC 
found that the RFP at issue met its criteria for 
sales of power between affiliates as previously 
established in Edgar. In addition, FERC provided 
further guidance as to the standards it will use in 
the future to evaluate whether an RFP meets the 
Edgar criteria.

Background

FERC previously established the Edgar standards 
for review of market rate contracts between affili-
ates. Earlier this year, FERC expanded the Edgar 
policy to all power purchase agreements between 
affiliates. Southern California Edison Company 
on behalf of Mountainview Power Company, 
L.L.C., 106 FERC ¶61,183 (2004). Specifically, 
FERC now requires that all affiliate long-term 
(one year or longer) power purchase agreements, 
whether at cost or market, be shown to be rea-
sonably priced compared to alternatives in the 
market. As FERC explained in Edgar, examples of 
how to demonstrate lack of affiliate abuse include: 

• Evidence of direct head-to-head competition 
between affiliated and unaffiliated suppliers; 

• Evidence of the prices that non-affiliated 
buyers were willing to pay for similar service 
from the affiliate; and, 

• “Benchmark” evidence of the prices, terms 
and conditions of sales made by non-affiliate 
sellers.

New FERC Analysis for Affiliate Transactions

In the orders, FERC indicated that an affiliate 
transaction arrived at through a properly struc-
tured and supervised competitive solicitation RFP 
process would facilitate its review, but it explicitly 
declined to mandate such a process. However, 
FERC set forth the following four principles that 
it will have in mind when reviewing the results of 
an RFP process:
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1. Transparency – The solicitation process should 
be open and fair. No party should have an 
informational advantage in any part of the 
solicitation process, and that bidding under the 
process should be open to all interested parties. 

2. Definition – The product sought through the 
RFP process should be precisely defined in a 
manner that is clear and non-discriminatory, 
including the specifications of the desired 
capacity, fuel type, plant technology, and trans-
mission requirements.

3. Evaluation – Evaluation criteria should be stan-
dard and apply to all bidders equally. The RFP 
should clearly specify the criteria (price and 
non-price) and the relative importance of each 
criteria under which bids will be evaluated in 
the decisionmaking process. 

4. Oversight – The RFP process should be over-
seen by an independent third party. The inde-
pendent third party should oversee the design, 
administration, evaluation of the process, and 
to make a determination that the RFP process 
is transparent, fair, and not influenced by any 
affiliate relationships.

 
Implications

While FERC is not mandating an RFP process, 
more detailed information will be required in 
applications to FERC when the transaction for 
which approval is requested involves affiliates. 
Making these new showings will require a fairly 
detailed filing with FERC in order to establish 

that the RFP process was “clean” and no affiliate 
abuse is present. Power plant owners, market-
ers and affiliated utilities who are contemplating 
FERC-jurisdictional transactions between affiliates 
must take into account this additional process 
and level of review. Such jurisdictional transac-
tions include the sale, lease or other disposition 
of jurisdictional facilities with a value in excess 
of $50,000 in accordance with Section 203 of the 
Federal Power Act (“FPA”) or a power purchase 
agreement in accordance with Section 205 of 
the FPA. Note that FERC has broadly construed 
“facilities” to include wholesale power contracts 
and related accounts and records. Consequently, 
all affected parties should allow enough lead time 
to conduct an appropriate RFP process as well 
as for the FERC approval process. In addition, 
because such a FERC proceeding will provide a 
forum for any non-selected bidders to challenge 
the arrangement for which approval is being 
sought, those involved in the designing, docu-
menting and implementing any RFP in which 
an affiliated entity will participate will want to 
ensure that the RFP process is consistent with the 
FERC’s standards.

For more information, please contact Jeff Schroeder, 
Larry Skinner, Bill DeGrandis or Jennifer Hong 
in the Energy/Project Finance Group of our 
Washington, DC office at (202) 508-9500, or via  
e-mail at jeffschroder@paulhastings.com,  
larryskinner@paulhastings.com,  
billdegrandis@paulhastings.com or  
jenniferhong@paulhastings.com, respectively.
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