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California Employment-Related Legislative Developments of 2008 

BY STEPHEN L. BERRY, MAUREEN K. BOGUE AND KIRBY C. WILCOX

Governor Schwarzenegger once again spared 
employers the “bad news” from the California 
legislature that was commonplace for years. 
After the Governor vetoed several scary bills 
for employers passed by the legislature, the 
2008 legislative session turned out to be 
relatively mild in terms of employment-related 
legislation. However, employers need to be 
aware of four bills that made it into law.  

I. Assembly Bill 2075 (Time Worked 
Certifications and Releases of 
Wage Claims) 

Many California employers require their 
employees to certify the accuracy of their hours 
of work. AB 2075, which takes effect on 
January 1, 2009, treats an employee certification 
of time entries that an employer “knows to be 
false” as an invalid release under Labor Code 
section 206.5. This change may seem 
noncontroversial, but it raises many troubling 
issues for well-intentioned employers.  

A.  Background 

Employers have relied on time card certifications 
to provide a defense to claims of underpayment 
of wages. Those certifications typically have 
included two types of representations: (1) a 
certification that all time entries are accurate; 
and (2) a certification that all meal and rest 
periods have complied with employer meal and 
rest period policies.  

The precise forms of these certifications vary widely. 

As amended, section 206.5 now will contain a 
short additional clause: “‘execution of a 
release’ includes requiring an employee, as a 
condition of being paid, to execute a statement 
of the hours he or she worked during a pay 
period which the employer knows to be false.” 
The proponents of the amendment identified 
the target of the legislation as unscrupulous 
employers intent upon protecting themselves 
from wage and hour litigation through the 
creation of knowingly false statements of time 
worked. However, the amendment does not 
define the word “knows” and does not address 
many related questions. Therefore, scrupulous 
employers should carefully review the 
implications of this legislation upon their time 
certification practices.  

B  Implications 

Are time card certifications now invalid 
under the Labor Code? No. Time card 
certifications of accurate entries remain valid 
and are an important line of defense against 
wage and hour claims based upon time 
worked. 

What is the meaning of “knows”? Plaintiffs 
likely will argue that “knows” encompasses 
“knew or should have known.” Employer likely 
will argue that “knows” requires direct proof of 
intent to pay for less than all time worked. 
Difficult issues will arise in connection with 
employees who work away from employer 
premises or on employer premises but outside 
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of hours when supervisors and managers 
normally are present. One step that employers 
could consider is the promulgation of a clearly 
articulated policy that requires employees to 
record all time worked, prohibits off-the-clock 
work and specifies a procedure for raising 
complaints about timekeeping practices. This 
step, like the similar step referenced below 
under the discussion of time certifications, 
could provide at least a means to learn of 
compliance issues before they become lawsuits 
and, at best, may provide evidence in defense 
of liability.  

How does the new legislation affect the 
role of managers in the approval of time 
cards? Some employers bypass manager 
approval of time cards to speed the processing 
of paychecks. The new legislation does not 
render this practice unlawful, but the invalidity 
of time cards that an employer “knows to be 
false” arguably increases the value of manager 
approval. Through managerial oversight, an 
employer can increase the chances that it will 
identify and correct entries that do not reflect 
the manager’s observation or understanding of 
an employee’s time worked during the relevant 
pay period.  

How does the new legislation affect the 
content of time card certifications? The 
new legislation does not prohibit any particular 
form of certification or impliedly suggest the 
value of one form of certification over another. 
However, a few comments on the form of time 
card certifications are in order.  

Certifications of Accurate Time Entries: 

At a minimum, a certification should state: “I 
certify that all of my time entries are true and 
correct.” Whether the certification should 
contain additional reciprocal representations – 
such as “and that I have worked no time that 
my time entries do not reflect” – is a matter as 
to which employers should seek legal counsel. 
Special work circumstances may require a 
certification that is unique to an employer.  

Certifications of Meal and Rest Period 
Compliance: 

Many employers are adding certifications of 
meal and rest period compliance to their time 
entry procedures to protect against meal and 
rest period litigation. If the current 
“provide/compel” debate resolves itself with 
the adoption of a “compel” standard, such 
certifications may be of limited value, but they 
will have created no harm. However, if the 
current “provide/compel” debate resolves itself 
with the adoption of a “provide” standard, 
some employers may be unpleasantly 
surprised to find themselves in litigation 
disputing whether missing, late and short meal 
periods revealed in their time records are the 
result of employee choice or employer 
interference. In such litigation, certifications by 
employees that their time entries showing 
missing, late and short meals are the result of 
their choice are potentially powerful evidence 
of lawful behavior. 

The forms of such certifications are varied, and 
employers who wish to take this protective 
step should seek legal guidance. Without 
intending to specify any particular protocol, the 
certifications could indicate that employees are 
aware of employer meal and rest period 
policies and confirm that their time entries are 
fully consistent with those policies. Employers 
seeking a more aggressive or detailed 
compliance standard could require a separate 
electronic or written meal and rest period 
certification for each day worked. Earlier 
difficulties programming such certifications on 
a daily basis are becoming less problematic, as 
timekeeping software becomes more 
sophisticated.  

Inclusions of References to Complaint 
Mechanisms: 

More and more employers are including within 
their certifications a reference to a 1-800 
number or email address that an employee can 
contact if he or she believes that the employer 
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is not adhering to its timekeeping, meal period 
or rest period practices. It is not clear what 
legal defense such certifications will provide, 
but there is reason to consider the adoption of 
a compliance mechanism seriously. Federal law 
currently contains a defense to liability for 
alleged unlawful harassment if the employer 
has announced a clear anti-harassment policy, 
has established a complaint mechanism, 
immediately investigates harassment claims 
and takes effective corrective action where 
necessary. E.g., Burlington Indus. v. Ellerth, 
118 S. Ct. 2257, 2268 (1998); Faragher v. City 
of Boca Raton, 118 S. Ct. 2275, 2293 (1998). 
The 2004 regulations under the federal Fair 
Labor Standards Act (“FLSA”) adopted an 
identical standard for claims of unlawful 
deductions from the salaries of exempt 
employees. 29 C.F.R. section 541.603(d). 
There, the federal Department of Labor 
(“DOL”) created a defense to liability for 
employers who clearly announce a policy 
against unlawful salary deductions, provide a 
complaint mechanism within that notice, 
reimburse employees who are the subject of 
improper salary deductions and make good 
faith attempt to comply in the future. It is too 
soon to determine whether courts will engraft 
this “notify, invite, investigate and correct” 
defense more broadly as wage and hour law 
evolves. However, employers who adopt such 
rules for their timekeeping (or other) wage and 
hour policies at a minimum create a means to 
learn of and address complaints internally, 
before they become lawsuits. Employers who 
are interested in adopting “notify, invite, 
investigate and correct” policies should consult 
legal counsel with respect to their formulation, 
implementation and enforcement.  

How does the new legislation affect 
employer adoption of comprehensive 
wage and hour policies? There is no 
requirement that employers adopt 
comprehensive wage and hour compliance 
policies. However, as employers increasingly 
adopt individual meal period policies, rest 
period policies, travel time policies, on-call 

time policies, overtime policies, time 
certification policies, and prohibitions against 
off-the-clock work (to name a few issues only), 
a question naturally arises as to whether the 
adoption of a comprehensive policy statement 
in a single document or intranet site (and the 
provision of related training) would provide 
useful protection against wage and hour 
claims. Employers who are interested in 
developing such comprehensive policies should 
seek legal guidance.  

What are the penalties for violating 
amended section 206.5? Section 206.5 does 
not currently specify penalties for its violation, 
and the amendment is silent on the issue of 
penalties. However, Labor Code section 2699.5 
identifies section 206.5 as a provision subject 
to the California Private Attorney General Act 
(“PAGA”). Thus, assuming plaintiff compliance 
with PAGA exhaustion requirements and proof 
of employer culpability, violations of section 
206.5 are subject to a one-year statute of 
limitations and penalties of $100 or $200 per 
employee per payroll period.  

II. Assembly Bill 10 (Computer 
Software Professional Exemption) 

To qualify for the general professional 
exemption under both federal and state law, 
an employee must be paid on a salary basis. 
However, under Labor Code section 515.5 as it 
existed prior to 2006, to qualify for the 
computer software professional exemption, an 
employee had to be paid for all hours worked 
at a rate equivalent to no less than a specified 
hourly sum. Since employers were well familiar 
with the salary-basis requirement to qualify for 
most exemptions, some employers 
misunderstood section 515.5 to mean that an 
employee who performed the required duties 
would qualify for the computer software 
professional exemption as long as he or she 
received a salary that was equal to the 
specified hourly rate based on a 40-hour 
workweek.  

Effective January 1, 2006, the legislature 
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amended section 515.5 to allow an employer 
to pay computer software professionals on a 
salary basis, as long as that figure represented 
the “annualized full-time salary equivalent” of 
the specified hourly rate and as long as in each 
workweek the employee received no less than 
the specified hourly rate for each hour worked. 
Unfortunately, this change in the law did not 
eliminate the confusion over the compensation 
requirements for the exemption. For example, 
was an employer to keep track of all hours 
worked by its computer software professionals, 
just like it did for its nonexempt employees? 
Moreover, if an employer paid a salary above 
the specified minimum rate, could the 
employer use the excess as a credit against 
time worked over 40 hours in any workweek?  

The Governor signed AB 10 on September 30, 
2008, and it took effect immediately as 
urgency legislation. It appears to have finally 
answered the questions that have lingered 
since the original passage of the statute. As a 
result of AB 10, an employer can pay a 
computer software professional on either an 
hourly basis or a salary basis. For an hourly 
paid computer professional, the rate must be 
no less than $36 per hour for every hour 
worked. If paid on a salary basis, the employee 
must be paid an annual salary of no less than 
$75,000 per year for full-time employment, 
and the salary must be paid at least once a 
month in a monthly amount of no less than 
$6,250. Gone is any obligation that may have 
existed under pre-amended section 515.5 to 
keep track of time worked by those who qualify 
for the exemption if the employer avails itself 
of the salary-paid option.  

Significantly, section 515.5 continues to 
provide that the specified hourly rate (and 
now, salary rate) are to be adjusted by the 
California Division of Labor Statistics and 
Research (“DLSR”) annually on October 1, to 
be effective on January 1 of the following year, 
by an amount equal to the percentage increase 
in the California Consumer Price Index (“CCPI”) 
for urban wage earners and clerical workers. In 
fact, a reason that the law was designated as 

an urgency measure to take effect immediately 
was so that any increase in the 2008 CCPI 
would be applied to increase the required 
hourly and salary rates for 2009.  

On October 17, 2008, the DLSR issued a 
memorandum calculating the 2008 CCPI to be 
5.4%, and applying this to the hourly and 
salary rates specified in AB 10. As a result, 
effective January 1, 2009, to satisfy the 
compensation prong of the computer software 
professional exemption, an employee must be 
paid $37.94 per hour or an annual salary of 
$79,050 (in a monthly amount of not less than 
$6,587.50). 

III. Senate Bill 940 (Payment of 
Wages Upon End of Temporary 
Assignment) 

Labor Code section 201 provides that, when an 
employer discharges an employee, the wages 
earned and paid at the time of discharge are 
due and payable immediately. This begs the 
question, what is a discharge? While the 
answer may seem obvious, it is not so clear in 
the context of temporary employees. If a 
customer of a temporary agency no longer 
needs the temporary employee and ends the 
assignment, but the temporary employee is 
immediately placed or remains available for 
placement on another assignment by the 
temporary agency, has the temporary 
employee been discharged?  

The California Supreme Court decision in Smith 
v. Superior Court (L’Oreal), 39 Cal. 4th 77 
(2006), raised more questions than it 
answered. In that case, the Court held that an 
employer violated section 201 by failing to pay 
an employee who was hired for a one-day job 
as a hair model at the end of the day. 
However, the L’Oreal court was not faced with 
the question of whether the end of an 
assignment for a temporary employee who is 
immediately placed on or remains available for 
other assignments constitutes a “discharge” for 
purposes of section 201. As a result there has 
been a rash of lawsuits against suppliers and 
users of temporary employees based on the 
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failure to pay final wages upon the end of the 
temporary assignment. 

SB 940, which was signed into law by 
Governor Schwarzenegger on July 22, 2008, 
and took effect immediately as urgency 
legislation, addresses this issue and should 
curb the lawsuits. SB 940 adds section 201.3 
to the Labor Code. Under the new law, the 
general rule is that temporary employees on 
assignment must be paid at least once a week, 
regardless of when the temporary assignment 
ends, and the wages for work performed 
during any calendar week must be paid no 
later than the regular company payday the 
following calendar week. If the temporary 
services employer meets these requirements, 
it is deemed to have timely paid wages upon 
completion of an assignment.  

The law contains several exceptions to the 
general rule, as follows: 

• Temporary employees assigned on a 
day-to-day basis (e.g., day laborers) 
must be paid their wages at the end of 
each workday regardless of when their 
assignment will end, as long as the 
employees report to or assemble at the 
offices of the temporary agency, the 
employees are dispatched to the client’s 
worksite each day and return to the 
temporary agency office or another 
designated location on the completion of 
the day’s work, and the employees do 
not perform executive, administrative, 
professional or clerical work.  

• Employees assigned by a temporary 
agency to a client that is engaged in a 
labor dispute must be paid their wages 
at the end of each day, regardless of the 
length of the assignment. 

• If a temporary employee is “discharged” 
(presumably meaning that the 
employment relationship between the 
temporary employee and the agency has 
ended and he or she is not eligible for 

further assignments), final wages are 
immediately due and payable as 
provided in section 201. 

• If a temporary employee quits his or her 
job with the temporary agency, the 
employee’s wages are due and payable 
as provided in Labor Code section 202 
(i.e., generally within 72 hours after 
notice of the resignation).  

• Temporary employees on long-term 
assignments (i.e., assignments to a 
client for more than 90 consecutive 
calendar days) must be paid final wages 
on the last day of the assignment, 
unless the employee has been paid 
weekly in accordance with the general 
rule.  

IV. Senate Bill 1608 (Limits on 
Disability Access Lawsuits) 

The California Disabled Rights Act was 
amended in 1992 to provide similar rights to 
those provided in Title III of the Americans 
with Disabilities Act of 1990. The law is 
designed to insure that disabled persons have 
full and equal access to all public 
accommodations (e.g., retail shops, hotels, 
restaurants, and entertainment and sports 
venues). The law provides statutory damages 
(a minimum of $4,000 and a maximum of 
three times the plaintiff’s actual damages, if 
any) for each violation, and attorneys’ fees to 
a successful plaintiff.  

A. The Problem 

Because the disability access provisions in 
building codes are highly technical, subject to 
varying interpretations and frequently change, 
technical violations are commonplace. Seizing 
on these technical violations, a cottage 
industry of disability access lawyers has 
emerged in California. These lawyers have filed 
thousands of disability access lawsuits claiming 
the minimum statutory damages of $4,000 
(because there rarely are any actual damages) 
for each technical violation found at a 
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business, typically amounting to tens of 
thousands of dollars. The business is then 
faced with the dilemma of incurring substantial 
defense costs and almost certainly having to 
pay some judgment because of the technical 
violations or paying the plaintiff (typically a 
serial plaintiff named in dozens of such 
lawsuits) and his or her lawyer a “reduced” 
amount to settle. Not surprisingly, most 
businesses succumb to the extortion. SB 1608 
recognizes the lawsuit abuse that has occurred 
and attempts to control it.  

B. The Attempt to Stop the Problem 

SB 1608 creates an architectural certification 
called a “certified access specialist (“CASp”).” 
An architect who is certified as a CASp will be 
trained and qualified to inspect a public 
accommodation and identify disability access 
compliance issues. A business is not required 
to hire a CASp, but, if it does, and complies or 
is in the process of complying with all of the 
compliance recommendations of the CASp, 
there are substantial limits on any lawsuit that 
can be brought for alleged disability access 
violations.  

1. Automatic Stay of Litigation and Early 
Evaluation Conference 

If a disability access lawsuit is filed, SB 1608 
allows a business to obtain an automatic 90-
day stay (“time-out”) of the proceeding, which 
can be extended by the court for an additional 
90 days, and an early evaluation conference, 
as long as the property at issue has been 
inspected by a CASp. The business does not 
have to respond to the lawsuit until the stay is 
lifted. The evaluation conference will be 
scheduled by the court no less than 21 days 
and no more than 50 days after the stay order 
has been entered. At the evaluation 
conference, which is intended to encourage 
court-supervised, non-extortionate early 
resolution of such claims: 

• Each side must have someone present 
with authority to negotiate and settle the 
dispute. 

• The business must file its CASp report 
with the court.  

• The plaintiff must provide to the court 
and the other side an itemized list of 
each condition that allegedly fails to 
comply with accessibility standards, the 
amount of damages claimed, the amount 
of attorneys’ fees incurred to date and 
being claimed, and a settlement 
demand.  

• The court can impose monetary 
sanctions on either party for failure to 
comply with the rules. 

Notwithstanding evidentiary rules that 
generally prohibit evidence of settlement 
negotiations at trial, SB 1608 provides that a 
court may consider settlement offers made 
during the evaluation conference in 
determining the amount of attorneys’ fees to 
award if no settlement is reached, the case 
proceeds through trial, and the plaintiff wins. 
The intent of this provision appears to be to 
allow courts not to award significant attorneys’ 
fees if the plaintiff’s lawyer rejected a 
reasonable settlement offer at the early 
evaluation conference.  

2. Required Notices 

Plaintiffs’ lawyers must provide the business 
with a specified notice of the right to obtain a 
stay of litigation and early evaluation 
conference together with any demand letter or 
“courtesy copy” of a lawsuit that is threatened 
to be filed. In addition, when a lawsuit is 
actually filed, plaintiffs’ lawyers must provide a 
similar notice, as well as a copy of a new court 
form so that the business can obtain the stay 
of litigation and early evaluation conference, 
when the complaint is served on the business. 

3. No More Drive-By Plaintiffs 

In many of the disability access lawsuits, the 
plaintiff has never even visited the property. 
Instead, individuals employed by the lawyers 
survey the property to find the technical 
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violations. SB 1608 should stop this practice. It 
provides that the plaintiff must “personally 
encounter the alleged violation or be 
personally deterred from accessing the public 
accommodation.” A personal encounter is 
defined to include “difficulty, discomfort or 
embarrassment” because of the alleged 
violation. “Deterrence” is defined to mean 
personal knowledge by the plaintiff of a 
violation that would have actually denied full 
and equal access if the plaintiff had tried to 
access the property.  

4. “Violation” Clarified  

Significantly, SB 1608 clarifies the meaning of 
“violation.” The law provides that statutory 
damages may only be awarded for each 
“occasion” that a plaintiff was denied full and 
equal access, not the number of technical 
violations of the applicable accessibility 
standards identified at the location. However, if 

the place of public accommodation consists of 
distinct facilities that offer distinct services, 
and the plaintiff personally encounters or is 
personally deterred by a violation at more than 
one of the distinct facilities, each visit to a 
distinct facility would count as a separate 
occasion. For example, if a disabled person 
visited a shopping center and personally 
encountered a violation at a retail store and a 
restaurant, the plaintiff could request statutory 
minimum damages of $8,000 ($4,000 for each 
distinct facility).  

V. Conclusion 

Governor Schwarzenegger continues to stand 
up to a legislature that remains bent on 
creating a legal environment that drives 
employers – and jobs – out of California. While 
California employers will face fewer new laws 
in 2009 than the legislature wanted, employers 
must take note of those that did pass.  

   

If you have any questions concerning these new laws, please do not hesitate to contact any of the 
following Paul Hastings lawyers:  

Los Angeles 

Heather A. Morgan 
213-683-6188 
heathermorgan@paulhastings.com 

Orange County 

Stephen L. Berry 
714-668-6246 
stephenberry@paulhastings.com 

Palo Alto 

Bradford K. Newman 
650-320-1827 
bradfordnewman@paulhastings.com 

San Diego 

Mary C. Dollarhide 
858-458-3019 
marydollarhide@paulhastings.com 

San Francisco 

Kirby C. Wilcox 
415-856-7002 
kirbywilcox@paulhastings.com 
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