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Department of Labor Issues Final Rule on 
Securities Cross-Trading for ERISA Accounts 
BY LARRY HASS, JOSH STERNOFF AND REBECCA CAMBRELENG 

This month the U.S. Department of Labor 
(“DOL”) issued its final rule on cross-trading of 
securities for actively managed ERISA-covered 
accounts. This rule was adopted pursuant to the 
statutory cross-trading prohibited transaction 
exemption set forth in Section 408(b)(19) of 
ERISA, which was enacted as part of the Pension 
Protection Act in 2006. The enactment of 
Section 408(b)(19) was generally considered to 
be a legislative victory for proponents of cross-
trading who had been frustrated by DOL’s 
reluctance to issue an administrative exemption 
for cross-trades beyond the scope of its class 
exemption covering cross-trading for index and 
other passively managed accounts. In February 
2007, DOL issued an interim rule pertaining to 
the cross-trade policies and procedures required 
by Section 408(b)(19). The final rule makes only 
minor modifications to the interim rule. 

This Alert will highlight the differences between 
the final rule and the interim rule, providing a 
brief summary and explanation. 

Overview of Statutory Cross-Trading 
Exemption 

Section 408(b)(19) of ERISA provides an 
exemption from ERISA’s conflict of interest and 
other prohibited transaction restrictions for an 
investment manager’s cross-trading of securities 
between discretionary accounts that it manages. 
The exemption covers (i) off-market trades 
between client accounts, (ii) conducted without 

assessment of brokerage commissions or other 
fees (other than transfer fees), (iii) involving 
securities for which market quotes are readily 
available, (iv) where pricing is determined in 
accordance with the cross-trading rules for mutual 
funds under Rule 17a-7 of the Investment 
Company Act. The exemption is subject to 
additional conditions relating to (a) disclosure and 
reporting to an independent plan fiduciary who 
authorized the plan’s participation in the cross-
trading program, (b) adoption of cross-trading 
procedures that address pricing and allocation 
policies and mitigation of conflicts, and (c) 
designation of a compliance officer with specific 
responsibility for oversight of cross-trades 
pursuant to the exemption and reporting to 
participating plan fiduciaries. Only plans with 
assets above $100 million may be included in a 
manager’s cross-trading program. 

The final rule addresses the content of the 
required policies and procedures and makes only 
slight modifications to the interim rule. In many 
respects, DOL’s release of its final rule is more 
interesting for the changes that it declined to 
make in response to comments submitted on the 
rule, rather than it is for the changes that were 
actually made. 

The Content of the Policies and 
Procedures 

The final rule addresses the required content of 
the policies and procedures that an investment 
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manager must adopt in order to engage in 
cross-trading under the exemption. 

First, a slight modification was made to the 
interim rule by the final rule which added a 
requirement that the policies and procedures 
must contain a statement regarding the 
investment manager’s conflicting loyalties and 
responsibilities to the parties to the cross-trade 
transaction. The interim rule had required such a 
statement as part of the initial separate 
disclosure of the program, where under the final 
rule this statement may be included in the 
policies and procedures. This statement is in 
addition to the required description of how the 
investment manager will mitigate such conflicts, 
which DOL declined to eliminate from the final 
rule in response to one comment that such 
statement of mitigation is unnecessary in light of 
the specific pricing and equitable allocation 
requirements of the exemption. 

Reporting by the Compliance Officer 

As noted above, one of the conditions of the 
exemption is that the investment manager must 
designate an individual responsible for periodic 
review of compliance with its cross-trading 
policies and procedures. DOL was asked in one 
comment to delete the requirement of the 
interim rule that the identity of the compliance 
officer be included in the disclosure to plan 
fiduciaries, citing turnover. DOL declined to 
make this deletion, reasoning that the identity 
and qualifications of the compliance officer are 
relevant to a plan fiduciary’s decision to permit 
the plan to participate in the program. On the 
other hand, DOL also rejected a comment that 
the rule should specifically provide that the 
compensation of the compliance officer may not 
be materially impacted by the trades. DOL found 
this proposed requirement to be outside the 
scope of its authority, although it noted that the 
compliance officer is required to sign its reports 
regarding compliance of the program under 
penalty of perjury. To avoid any confusion, DOL 
also removed the requirement from the interim 
final rule for a specific statement by the 
compliance officer that its review is limited to 

compliance of the program with the policies and 
procedures (as opposed to the overall 
compliance with all of the requirements of the 
statutory exemption), although the final rule still 
requires the compliance officer to state the 
scope of its review. 

Treatment of Affiliates Under the Final 
Rule 

In the preamble to the final rule, DOL noted that 
individual portfolio managers employed by the 
same investment management entity may 
execute cross-trades under the statutory 
exemption. However, DOL declined to extend 
the same protection to transactions between 
investment managers and their affiliates based 
on its view that such transactions are outside 
the scope of the statutory exemption. 
Specifically, DOL notes that the language of 
Section 408(b)(19), which provides relief for 
transactions “involving the purchase and sale of 
a security between accounts managed by the 
same investment manager,” clearly states that 
the exemption applies only to accounts managed 
by the same investment management entity and 
not their affiliates. 

However, DOL went on to state that in its view a 
cross-trade between accounts managed by 
affiliates would not, on its face, constitute a 
prohibited transaction absent prearrangement 
between the affiliates to benefit one account at 
the expense of another account. In this regard, 
DOL’s view of transactions among affiliated 
entities appears to differ from positions taken 
over the years by DOL in which affiliates were 
frequently regarded as part of the same entity 
for purposes of considering whether a prohibited 
transaction has occurred (although its position in 
this case is consistent with its position in its 
proposed investment advice regulations and 
guidance,1 which position was recently criticized 
in letters to DOL from members of Congress2). 

Pooled Asset Vehicles and Minimum 
Asset Size Test 

DOL made clear in the final rule that only those 
pooled investment vehicles with each plan in the 
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pool having assets of at least $100 million can take 
advantage of the statutory exemption. 
Commentators had sought a variety of provisions 
loosening the effect of this rule, including requiring 
that only a majority of plans in the pooled fund 
have assets of this level. However, DOL was not 
amenable to any of these changes, finding them 
inconsistent with the express wording of the 
statute. As the only exception to this requirement, 

the final rule permits participation by master trusts 
containing the assets of plans maintained by 
employers in the same controlled group, where the 
master trust has at least $100 million in assets. 

One change that was made by DOL was that the 
minimum asset size for participating plans needs 
to be verified only annually, rather than 
quarterly as under the interim rule. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings New York lawyers: 

Larry Hass  
212-318-6401 
larryhass@paulhastings.com 

Josh Sternoff  
212-318-6011 
joshsternoff@paulhastings.com 

Rebecca Cambreleng  
212-318-6059 
rebeccacambreleng@paulhastings.com 

 

 
1 Investment Advice – Participants and Beneficiaries, Proposed § 2550.408g-1, 73 F.R. 49896. 
2 Letter to Office of Regulations and Interpretations, Employee Benefits Security Administration from Senators Bingaman, 
Grassley and Kennedy, October 6, 2008, http://www.dol.gov/ebsa/pdf/cmt-10070825.pdf; Letter to The Honorable 
Bradford Campbell, Assistant Secretary, Office of Regulations and Interpretations, Employee Benefits Security 
Administration from the Committee on Education and Labor of the U.S. House of Representatives, October 8, 2008, 
http://www.dol.gov/ebsa/pdf/cmt-10150802.pdf. 
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