
FERC Braces for Judicial Challenges 
to its Large Generator Agreement and Procedures  
FERC In the Meantime Has Rejected Virtually All Requests for Deviations from Its Rules and Procedures

A number of utilities have filed for judicial review 
of the recent large generator interconnection 
rules issued by the Federal Energy Regulatory 
Commission (“FERC” or “the Commission”).1  
The issues raised on appeal, as discussed below, 
include issues ranging from the jurisdiction over 
interconnections at distribution level facilities to 
the service and cost allocation positions that form 
the basis of FERC’s new interconnection rules.  

Background

On March 3, 2004, the Commission issued its 
Order on Rehearing (“Order No. 2003-A”) in 
the large generator interconnection docket (appli-
cable to generators larger than 20 megawatts 
(“MW”)), principally affirming the standardized 
interconnection procedures and agreement pro-
mulgated in the Final Rule (“Order No. 2003”).  
See Standardization of Generator Interconnection 
Agreements and Procedures, Order No. 2003, 
68 Fed. Reg. 49,846 (August 19, 2003), 68 Fed. 
Reg. 69,599 (December 15, 2003), FERC Stats. 
& Regs. [Regulations Preambles]  31,146 (2003), 
order on reh’g, Order No. 2003-A, 69 Fed. Reg. 
15,932 (March 26, 2004).  However, in Order 
No. 2003-A, the Commission did make several 
significant modifications to its interconnection 
policy, including (1) emphasizing that its “higher 
of” pricing policy applies to interconnection, and 
(2) limiting the availability of transmission ser-
vice credits paid to Interconnection Customers2 
to transmission service taken with respect to the 
Generating Facility.

Under the Commission’s new interconnection 
policy established in Order Nos. 2003/2003-A, 
Interconnection Customers will be able to inter-
connect to any jurisdictional public utility under 
a standard set of procedures and standard agree-
ment that each public utility must incorporate 
into its open access transmission tariff (“OATT”).  
The Commission reasoned that only by estab-
lishing standardized procedures and a standard 
agreement could it eliminate alleged discrimina-

tory practices within the industry and ensure that 
independent generators were able to compete on 
a level playing field with Transmission Provider-
affiliated generation.  This Alert examines several 
of the key elements of the Commission’s new 
interconnection policy, while focusing on modifi-
cations made by Order No. 2003-A, and provides 
insight into possible implications for the industry.

Background and Overview

In August 2001, the Commission initiated the 
large generator interconnection proceeding with 
the goal of establishing standard procedures 
and a standard agreement for interconnecting 
generating facilities capable of generating more 
than 20 MW.  The Commission stated this was 
necessary to ensure that independent genera-
tors and generators affiliated with Transmission 
Providers were offered Interconnection Service 
on comparable terms.  Throughout the proceed-
ing the Commission relied heavily on input from 
industry participants.  The process began when 
the Commission issued an Advanced Notice of 
Proposed Rulemaking (“ANOPR”) and invited 
industry participants to contribute through a 
series of consensus building meetings to draft 
standard interconnection procedures and an 
agreement.  Working with the documents that 
came out of the consensus building process, 
the Commission issued a Notice of Proposed 
Rulemaking (“NOPR”), followed by the Final 
Rule, including a pro forma LGIA/LGIP, and the 
recent Order on Rehearing.

Significantly, under the LGIA and LGIP adopted 
in Order No. 2003-A, the Generating Facility of 
an Interconnection Customer selecting a new type 
of service—Network Resource Interconnection 
Service (“NRIS”)—may be designated as a 
Network Resource at any time in the future, 
ostensibly without requiring future upgrades to 
the transmission system.  Furthermore, the LGIP 
provides a standardized timeline for studying and 
evaluating the interconnection, culminating in a 
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standard agreement governing the ongoing rela-
tionship between the Transmission Provider and 
Interconnection Customer with common terms 
and conditions.  Notwithstanding this standard-
ized process, Order Nos. 2003/2003-A provide 
greater flexibility to Regional Transmission 
Organizations (“RTOs”) to craft their own 
interconnection process and pricing based on the 
assumption that these independent Transmission 
Providers will have no incentive to discriminate.

In a separate proceeding, the Commission is estab-
lishing standard procedures and a standard agree-
ment for interconnecting small generating facili-
ties—those 20 MW and less.  The Commission 
adopted a similar process for soliciting input 
from industry participants in that proceeding, and 
has already issues an ANOPR, and NOPR.  The 
Commission recently indicated that it plans to 
issue a final rule in that proceeding during sum-
mer 2004.

Filing Deadlines

All public utilities that own, control, or oper-
ate facilities for transmitting electric energy in 
interstate commerce must file revised OATTs 
containing the standard generator interconnec-
tion procedures and standard agreement that the 
Commission adopted in Order No. 2003-A by 
Monday, April 26, 2004.  However, in implement-
ing Order No. 2003, the Commission simply 
chose to deem that the OATTs of all non-inde-
pendent Transmission Providers had been revised 
to include the pro forma LGIA and LGIP.  At this 
point it is unclear whether the Commission will 
adopt a similar approach to implementation of  
Order No. 2003-A.

Significant Modifications Adopted in Order No. 
2003-A

Although Order No. 2003-A largely affirms the 
Final Rule, in Order No. 2003-A the Commission 
did make several significant modifications to its 
interconnection policy, particularly in the areas of 
interconnection pricing and crediting.

First, in Order No. 2003-A, the Commission 
emphasizes that the Transmission Provider has the 
option to charge the Interconnection Customer 
either the higher of the incremental cost rate of 
the new facilities or an embedded cost rate for 
the entire transmission system (including the 
cost of the Network Upgrades) but not both, 
i.e., the Commission’s “higher of” ratemaking 
policy applies to interconnection.  In fact, the 
Commission stated that application of its “higher 
of” ratemaking policy was its intention all along.  
The Commission’s clarification should ensure 
that existing customers will not incur higher rates 
resulting from Network Upgrades required to 

serve the Interconnection Customer.  However, the 
Commission stated that based on its experience, it 
anticipated that the incremental cost rate associat-
ed with most Network Upgrades required to inter-
connect a new generator would generally be less 
than the embedded average cost rate.  Therefore, 
the Commission concluded that in most cases, the 
additional usage of the transmission system by 
a new Interconnection Customer will generally 
cause the average embedded cost transmission rate 
to decline for all remaining customers.

Second, Order No. 2003 established that the 
Interconnection Customer must initially fund the 
cost of any Network Upgrades associated with the 
Interconnection Service that it requests, unless of 
course the Transmission Provider chooses to pay 
for the upgrades itself.  But then the Transmission 
Provider is to provide the Interconnection 
Customer with transmission credits as reimburse-
ment for the Interconnection Customer’s upfront 
payment over a five-year period.  Order No. 2003 
placed few restrictions on the Interconnection 
Customer’s eligibility for transmission credits, 
not even requiring that the transmission service 
taken relate to the Interconnection Customer’s 
Generating Facility.  Order No. 2003-A adopts 
several changes to the crediting policy, which nar-
row an Interconnection Customer’s eligibility for 
credits.  Foremost, the Transmission Provider is 
now only required to provide credits for trans-
mission delivery service taken with respect to the 
Generating Facility.  Relatedly, Affected System 
Operators are required to provide credits to the 
Interconnection Customer only to the extent that 
the Interconnection Customer takes transmission 
service on the Affected System.  This is in con-
trast to the policy under Order No. 2003, where 
the Affected System was required to pay credits 
regardless of whether transmission service was 
taken.

In Order No. 2003-A, the Commission also 
chose to extend the time period within which the 
transmission credits must be paid.  Rather than 
requiring that repayment in full be made within 
a five-year period,  Order No. 2003-A gives the 
Transmission Provider two options for distrib-
uting credits at the end of the initial five-year 
period after the commercial operation date of the 
Generating Facility.  The Transmission Provider 
may either (1) reimburse the Interconnection 
Customer for the remaining balance of the 
upfront payment for Network Upgrades, plus 
accrued interest, or (2) continue to provide credits 
to the Interconnection Customer until the total of 
all credits equals the Interconnection Customer’s 
upfront payment, plus accrued interest.  The 
Commission notes that this change will ensure 
that other transmission customers, including the 
Transmission Provider’s native load, will not have 
to bear the cost of the Network Upgrades if the 
Generating Facility ceases operation prematurely.
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Implications and What Comes Next

Although the pro forma LGIP and LGIA pro-
mulgated in Order No. 2003-A substantially 
further the Commission’s goal of establishing one 
standardized set of procedures and a standard 
agreement for interconnecting all large generators, 
the Commission may find that the LGIP/LGIA 
fall short in actual implementation.  Several 
Transmission Providers have sought further guid-
ance from the Commission on how to actually 
implement the rule.  In particular, the descriptions 
of NRIS and certain aspects of the Commission’s 
new interconnection pricing policy contained 
in Order Nos. 2003/2003-A are fraught with 
ambiguity.  As a result, Transmission Providers 
attempting to put the new procedures and agree-
ment into practice will need to exercise a fair 
amount of interpretation.

For example, with regard to NRIS, the interplay 
between NRIS and Network Interconnection 
Transmission Service (“NITS”) pursuant to the 
Transmission Provider’s OATT is still unclear.  
Order Nos. 2003/2003-A appear to imply that 
the Interconnection Customer will have rights 
that heretofore had been reserved for Network 
Customer’s under the OATT in terms of tak-
ing NITS and designating Network Resources.  
Furthermore, it is unclear what level of deliver-
ability the Transmission Provider must maintain 
for an Interconnection Customer electing NRIS.  
Order Nos. 2003/2003-A suggest on the one 
hand that service will be in all ways comparable 
to NITS, or even superior if the Interconnection 
Customer is guaranteed firm deliverability to 
any Network Customer, but at the same time the 
rule suggests that the Interconnection Customer 
could face congestion charges.  In other places, 
Order Nos. 2003/2003-A imply that deliverability 
under NRIS will be on a sliding scale based on 
the level of deliverability that the Interconnection 
Customer chooses upfront.  Without any clear 
definition of the scope of NRIS, undoubtedly dif-
ferent Transmission Providers will offer different 
levels of service.

Much like implementation of the pro forma tariff 
under Order No. 888, implementation of the pro 
forma LGIA/LGIP is likely to create more FERC 
litigation, at least initially, than if no standard-
ized process had been implemented.  Order Nos. 
2003/2003-A are in many ways just the begin-
ning of the long implementation process whereby 
Interconnection Customers and Transmission 
Providers will tussle over the proper interpreta-
tion of the rule as the Commission shapes its new 
policy though decision making into a workable 
transparent process available to all industry par-
ticipants. So far, FERC has rejected virtually every 

request for a material deviation from the new 
rules and Agreement issued as part of the Order 
Nos. 2003/2003-A. 

Several participants in the rulemaking already 
have filed for judicial review of Order No. 
2003/2003-A alleging that FERC exceeded its 
authority under the Federal Power Act (“FPA”) 
or otherwise failed to adequately establish a basis 
for several of the new requirements promulgated 
in Order Nos. 2003/2003-A.  Among the many 
issues raised in petitions to the D.C. Circuit, sev-
eral petitions have challenged FERC’s authority to 
assert jurisdiction over interconnections made to 
electric distribution facilities claiming that the FPA 
expressly prohibits FERC from doing so.  Other 
petitioners assert that the Commission’s intercon-
nection pricing policy is unjust and unreasonable 
because it will force retail electricity customers 
to bear the costs of interconnecting new electric 
generators, even when those retail customers 
have not caused those costs to be incurred and 
will not benefit from the interconnection.  Others 
challenge the Commission’s last-minute decisions 
in Order No. 2003-A to limit the circumstances 
under which a generator will receive transmis-
sion credits, i.e., (i) only require Affected System 
Operators to provide credits to a generators to the 
extent that the generator actually takes transmis-
sion service on the Affected System and (ii) limit 
a generator’s recovery of transmission service 
credits for Network Upgrades to transmission 
service originating from the Generating Facility 
or Point of Receipt, as too restrictive.  Still other 
petitioners focus on provisions claim the LGIA 
discriminates against Transmission Providers, e.g., 
(i) binding Transmission Providers to the LGIA 
for ten-year terms with automatic renewals while 
allowing the Interconnection Customer to with-
draw upon the provision of 90-days notice, (ii) 
requiring Transmission Providers to pay refunds, 
with interest, to Interconnection Customers on 
collections for Network Upgrades, and (iii) requir-
ing Transmission Providers to publicly post on 
their OASIS minutes of meetings with affiliated 
generators, while not imposing similar posting 
requirements for unaffiliated generators.  At any 
rate, the opposition to the Commission’s Final 
Rule has not stopped it from taking effect as the 
court decided not to stay the orders pending judi-
cial review. 

If you would like more information, please contact 
Bill DeGrandis or Bill Scharfenberg of our Energy 
Practice Group in our Washington D.C. office at 
(202) 508-9500, or via e-mail at  
billdegrandis@paulhastings.com or  
billscharfenberg@paulhastings.com, respectively.  
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 Notes

1) These entities include Consolidated Edison of New York, National Rural Electric Cooperative Association, Alabama Public 
Service Commission, PSEG Power LLC and PSEG Energy Resources & Trade LLC, National Association of Regulatory Utility 
Commissioners (on behalf of itself and several state commissions), Arizona Public Service Company, and Entergy Services, Inc.

2) Unless defined herein, all capitalized terms refer to defined terms in Order No. 2003-A.

San Francisco 
Shanghai

Paris 
San Diego

New York City 
Orange County

London 
Los Angeles

Brussels
Hong Kong

Stamford 
Tokyo

Washington, D.C.
www.paulhastings.com

Momentum.

StayCurrent is published solely for the 
interests of friends and clients of Paul, 
Hastings, Janofsky & Walker LLP and 
should in no way be relied upon or 
construed as legal advice.

For specific information on recent 
developments or particular factual  
situations, the opinion of legal counsel 
should be sought. Paul Hastings is a 
limited liability partnership.

 Every business needs momentum. 
Our business is to apply legal knowledge 
  that lets you maintain yours.

Atlanta
Beijing


