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DOL Issues New ERISA Interpretive Bulletins 
Regarding Economically Targeted Investments 
and Proxy Voting 
BY LARRY HASS, JOSH STERNOFF AND REBECCA CAMBRELENG 

On October 17, 2008, the U.S. Department of 
Labor (“DOL”) published two interpretive 
bulletins addressing the ability of ERISA plan 
fiduciaries to consider non-economic factors 
when making decisions regarding plan 
investments.1 In the bulletins, DOL sends a 
strong message to plan fiduciaries that ERISA 
requires them to consider as a threshold matter 
only the plan’s economic interests when making 
decisions regarding the acquisition, management 
and disposition of plan investments. Only where 
a plan fiduciary has thoroughly and diligently 
reviewed the course of action to ensure that the 
decision is in the best economic interests of the 
plan, factoring in the attendant costs of the 
proposed course of action, may the fiduciary 
consider any other rationale for its investment 
actions – be it support of “green” investing, 
support for union labor projects, or voting 
proxies on “shareholder activist” matters. 

The interpretive bulletins, described further 
below, specifically address “economically 
targeted investments” and the duties of plan 
trustees, investment managers and named 
fiduciaries when voting proxies, and replace prior 
DOL interpretive bulletins on these topics first 
issued in 1994.2 The interpretive bulletins are 
consistent with Advisory Opinions issued in the 
last two years by DOL3 as well as the spirit of the 
earlier guidance, although the admonishments 

against any actions by fiduciaries that do not 
give predominant consideration to the plan’s 
economic interests are more forceful (some 
might say inflexible) and deal with specific 
examples that are current in today’s investment 
markets. 

Economically Targeted Investments 

DOL Interpretive Bulletin 2008-01 (“2008 ETI 
Bulletin”) relates to “economically targeted 
investments,” which are investments that 
provide non-economic benefits as well as 
investment returns. Over the years, questions 
have arisen as to whether a fiduciary may 
properly take non-economic (sometimes called 
“social responsibility”) considerations into 
account in connection with plan investments. 
The 1994 ETI Bulletin emphasized that ERISA’s 
fiduciary requirements prohibit a fiduciary from 
subordinating the interests of participants and 
beneficiaries in their retirement income to other 
objectives. That said, the 1994 ETI Bulletin went 
on to provide that, where a fiduciary satisfies 
itself, following consideration of applicable 
risk/return characteristics, diversification and 
liquidity criteria, that selection of a particular 
economically targeted investment is not 
inconsistent with the plan’s best interests. The 
fiduciary’s consideration of non-economic factors 
would not violate ERISA. 
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The 2008 ETI Bulletin, while reaching much the 
same ultimate conclusion as to circumstances in 
which selection of an economically targeted 
investment would be permissible, clearly and 
strongly sets forth DOL’s view that such 
circumstances are extremely limited. The 2008 
ETI Bulletin reiterates DOL’s long-standing 
position that, where there are two or more 
investment alternatives of equal economic value 
to a plan, a fiduciary may choose from among 
these equal options taking into consideration the 
particular social interest in question. However, in 
the 2008 ETI Bulletin DOL emphasizes that 
“fiduciaries must first have concluded that the 
alternative options are truly equal, taking into 
account a quantitative and qualitative analysis of 
the economic impact on the plan.” DOL makes 
clear that the burden will be on the fiduciary to 
document that analysis and goes on to state that 
“fiduciaries who rely on factors outside the 
economic interests of the plan in making 
investment choices and subsequently find their 
decision challenged will rarely be able to 
demonstrate compliance with ERISA absent a 
written record demonstrating that a 
contemporaneous analysis showed that the 
investment alternatives were of equal value.” 
When viewed in the context of DOL’s prior 
statements on this subject, it is inescapable that 
this strong language is intended to discourage 
plan fiduciaries from making economically 
targeted investments. It also sends a possible 
signal that DOL intends to take an aggressive 
posture in investigating and taking action against 
unsupportable ETIs, barring a change in 
direction that might come with a new 
Administration. 

DOL goes on to list several examples where 
choosing an economically targeted investment 
may not be appropriate. One example is a plan 
sponsor who adopts a “green” investment policy, 
looking to invest in companies that meet certain 
environmental criteria. According to the 2008 
ETI Bulletin, when looking at an investment 
under the green investment policy, the plan 
fiduciary must consider not only other similar 
green investments, but also investments that do 

not meet the green criteria. A plan fiduciary may 
only eliminate an investment under the green 
investment policy after it has determined that 
the green investment would provide “equal or 
better returns at the same or lower risks, and 
would play the same role in the plan’s portfolio.” 

DOL also addressed other types of common ETIs, 
including a loan for a construction project that is 
intended to create jobs in an area in which the 
plan has already made several such construction 
loans. DOL noted that, if the loan is otherwise 
prudent as to potential return, the failure of a 
fiduciary to consider the lack of diversification 
would make the loan inappropriate. 

Proxy Voting 

The second of the two interpretive bulletins 
relates to proxy voting. As with the 2008 ETI 
Bulletin, DOL Interpretive Bulletin 2008-02 
(“2008 Proxy Voting Bulletin”) restates DOL’s 
1994 guidance on this topic. The changes made 
by DOL in this bulletin, though relatively slight, 
are comparable to the changes made in the 2008 
ETI Bulletin. Specifically, DOL’s guidance 
continues to provide that voting proxies is a 
fiduciary function, subject to ERISA’s general 
fiduciary rules. No changes were made by DOL 
to its guidance regarding the allocation of 
responsibility for proxy voting, which, generally 
speaking, resides with the plan trustee except to 
the extent that a named fiduciary has reserved 
the responsibility for itself or has retained an 
investment manager to manage the 
investments, including handling proxy voting 
with respect to the investments. Where an 
investment manager has been retained, proxy 
voting responsibility rests with the investment 
manager unless the operative documents 
expressly reserve or allocate the responsibility to 
another party. 

What is new in the 2008 Proxy Voting Bulletin is 
the direct guidance that a fiduciary may consider 
only the plan’s economic interests when voting 
proxies. DOL expressly states that objectives, 
considerations and economic effects unrelated to 
the plan’s economic interest cannot be considered. 
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DOL cites as an example a proposal requiring 
corporate directors or officers to disclose their 
political contributions. DOL views this as a proposal 
that would be unlikely to have any impact on the 
plan’s economic interests in the investment and, 
thus, consideration of such a matter does not 
justify the incurrence of any plan expense in 
considering or furthering such proposal. 

Throughout the 2008 Proxy Voting Bulletin, DOL 
emphasizes that fiduciaries must take costs into 
account when deciding whether and how to 
exercise their shareholder rights, including costs 
attendant to developing proxy resolutions, proxy 
voting services, and the analysis of the likely 
effect of a particular issue on the plan’s 
investment. DOL is essentially saying (somewhat 
circularly) that, before expending any plan 
assets (even to consider whether a particular 
resolution or policy might be in the plan’s best 
economic interests), the fiduciary must first 
weigh such benefits against any likely economic 
benefit to the plan as a shareholder. DOL’s 
skepticism that such economic benefits are likely 
to be found from such an investigation seems 
evident in the new language of the 2008 Proxy 

Voting Bulletin, and DOL warns that, in enacting 
“socially directed” proxy voting and investment 
policies, because of a “high potential for abuse,” 
fiduciaries must be prepared to “articulate a 
clear basis for concluding that the proxy vote, 
the investment policy, or the activity intended to 
monitor or influence the management of the 
corporation is more likely than not to enhance 
the economic value of the plan’s investment 
before expending plan assets.” 

Fiduciaries should carefully consider their 
investment and proxy voting policies in light of 
the new interpretive bulletins. While some may 
question DOL’s motive in adopting these 
interpretive bulletins at the end of an outgoing 
Administration, nonetheless given the 
relationship of these interpretations to the 
statutory fiduciary responsibility provisions, plan 
fiduciaries should be particularly fastidious about 
conducting and documenting a thorough analysis 
that supports the proposed course of action on 
purely economic grounds prior to adopting or 
taking action that is motivated in part by social 
or shareholder activist considerations. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings New York lawyers: 

Larry Hass  
212-318-6401 
larryhass@paulhastings.com 

Josh Sternoff  
212-318-6011 
joshsternoff@paulhastings.com 

Rebecca Cambreleng  
212-318-6059 
rebeccacambreleng@paulhastings.com 

 

 
1 29 C.F.R. 2509.08-1, Interpretive Bulleting Relating to Investing in Economically Targeted Investments; 29 CFR 2509.08-
2, Interpretive Bulletin Relating to Exercise of Shareholder Rights. 
2 29 C.F.R. 2509.94-1, Interpretive Bulletin Relating to the Fiduciary Standard Under ERISA in Considering Economically 
Targeted Investments (1994 ETI Bulletin); 29 C.F.R. 2509.94-2, Interpretive Bulletin Relating to Written Statements of 
Investment Policy, Including Proxy Voting Policy or Guidelines (1994 PV Bulletin). 
3 See, e.g., DOL Advisory Opinion 2007-07; DOL Advisory Opinion 2008-05. 
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