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SEC Modernizes Rule 12g3-2(b) to Create 
Automatic Exemption from SEC Registration for 
Foreign Private Issuers Establishing U.S. Over-
the-Counter Market Trading  
BY SCOTT R. SAKS AND ANGELIQUE M. CRAIN

The United States Securities and Exchange 
Commission (the “SEC”) recently overhauled 
and modernized Rule 12g3-2(b), the exemption 
under the Securities Exchange Act of 1934 (the 
“Exchange Act”) that permits foreign private 
issuers1 to have their equity securities traded in 
the U.S. over-the-counter market without 
registration under Section 12 of the Exchange 
Act.2 The amendments made to the rule are 
significant in that they eliminate the current 
written application process required to establish 
the exemption and replace the ongoing 
historical requirement to submit paper 
documents to the SEC with a simpler 
requirement to publish such documents on  
issuers’ electronic websites or any electronic 
information delivery system generally available 
to the public in issuers’ primary trading 
markets.  In addition, there is no limit on U.S. 
trading volume, as was proposed, or the 
number of U.S. holders, so long as the foreign 
private issuer maintains one or more non-U.S. 
listings that constitute its primary trading 
market as described below.  The amended rule, 
which became effective on October 10, 2008, 
does not change any Exchange Act registration 
requirements for foreign private issuers that 
have their securities traded on a national 

securities exchange (including the NYSE, 
Nasdaq or the American Stock Exchange) or 
traded on the OTC Bulletin Board. 

Practice Note: 

As a result of these amendments and other 
recent rule changes adopted by the SEC 
requiring real-time reporting of all over-
the-counter securities,3 we believe foreign 
private issuers should find establishing 
U.S. over-the-counter market trading in 
their securities, such as the OTCQX market 
and the Pink Sheets, as well as 
establishing unlisted, sponsored or 
unsponsored depository facilities for 
American Depositary Receipts (“ADRs”) in 
the United States more attractive and 
easier. 

Under Section 12(g) of the Exchange Act and its 
related rules, absent an available exemption, a 
foreign private issuer is required to file an 
Exchange Act registration statement to register 
a class of equity securities within 120 days of 
the last day of its fiscal year if, on the last day 
of its fiscal year, (i) the number of its record 
holders is 500 or greater, (ii) the number of its 
U.S. resident holders is 300 or more, and (iii) 
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the foreign private issuer’s total assets exceeds 
$10 million.  Rule 12g3-2(b) is one such 
exemption that has historically been available 
to enable a foreign private issuer to avoid 
registration by submitting in paper format, an 
application containing certain information with 
respect to U.S. holders of its equity securities 
and furnishing the SEC with English-language 
versions of certain material information that the 
issuer makes public or is required to file in its 
jurisdiction of incorporation, organization or 
domicile, or pursuant to its non-U.S. stock 
exchange filing requirements, or that it has 
distributed or is required to distribute to its 
security holders.  Prior to the recent rule 
amendments, the Rule 12g3-2(b) exemption 
was not available for securities of a foreign 
private issuer (i) that had during the prior 
eighteen months any securities registered 
under Section 12 of the Exchange Act or a 
reporting obligation (suspended or active) 
under Section 15(d) of the Exchange Act; (ii) 
issued in a transaction (other than a transaction 
registered on Form F–8, F–9, F–10 or F–80) to 
acquire by merger, consolidation, exchange of 
securities or acquisition of assets, another 
issuer that had securities registered under 
Section 12 of the Exchange Act or a reporting 
obligation (suspended or active) under Section 
15(d) of the Exchange Act; or (iii) quoted in an 
“automated inter-dealer quotation system” or 
securities represented by American Depositary 
Receipts so quoted, subject to certain 
“grandfathered” exceptions that were used by 
nine issuers listed on Nasdaq before the Nasdaq 
became a national securities exchange. 

Rule 12g3-2(b) previously required that an 
applicant submit all of the necessary non-U.S. 
disclosure documents and other information 
before the date that a registration statement 
would otherwise have become due under 
Section 12(g) of the Exchange Act (i.e., within 
120 days following the last day of its fiscal 
year).  As a result, foreign private issuers that 
otherwise were not in a position before the 
stated “deadline” to discover that they had 
exceeded the shareholder and asset thresholds 

and to apply for the exemption before such 
time, were confronted with a mandatory 
Section 12(g) registration obligation and the 
consequent ongoing reporting and other 
compliance obligations, including those imposed 
by the Sarbanes-Oxley Act of 2002.  Under the 
revised rule, the SEC eliminated the 
requirement that foreign private issuers apply 
for the Rule 12g3-2(b) exemption prior to the 
120-day post-fiscal year end period since some 
issuers, particularly smaller ones, would be 
unable to meet that deadline and would be 
required to wait until the end of their fiscal year 
and the start of a new 120-day period before 
they could again claim the exemption. 

The amended rule will make the Rule 12g3-2(b) 
exemption automatically available to eligible 
foreign private issuers that meet a specified 
foreign listing requirement, electronically 
publish non-U.S. disclosure documents and do 
not have any current Exchange Act reporting 
requirements, without the need to submit a 
written application to the SEC.  As discussed 
below, those foreign private issuers that 
obtained the Rule 12g3-2(b) exemption under 
the old rule, but who do not comply with the 
requirements of the new rule, will have a three-
year transition period from the effective date of 
the new rule to gain compliance by obtaining a 
listing on one or more non-U.S. exchanges 
constituting a primary trading market and 
electronically publishing the required non-U.S. 
disclosure documents or they will be required to 
register under Section 12(g) of the Exchange 
Act. 

Of significant note is that, as proposed, the new 
Rule 12g3-2(b) amendments would have 
required that the average daily trading volume 
of a foreign private issuer’s securities in the 
United States could not exceed 20 percent of 
the average daily trading volume of that class 
of securities on a worldwide basis for the 
issuer’s most recently completed fiscal year in 
order to claim the Rule 12g3-2(b) exemption.  
The SEC did not adopt this requirement in the 
final rule amendments, however, since it would 
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have likely discouraged foreign private issuers 
from establishing or maintaining sponsored ADR 
facilities or engaging in exempted offerings in 
the U.S., such as private placements and Rule 
144A offerings, to the detriment of U.S. 
investors.  The SEC believed that the proposed 
foreign listing condition and accompanying 
definition of primary trading market should 
provide adequate protection for U.S. investors. 

Practice Note: 

We believe that the elimination of the 
requirement that foreign private issuers 
apply for the Rule 12g3-2(b) exemption 
prior to 120 days after their fiscal year 
end, together with the decision not to 
adopt a 20 percent U.S. trading volume 
limit and the adoption of streamlined 
ongoing publishing requirements 
discussed below, will remove significant 
obstacles to a foreign private issuer’s 
ability and willingness to access the U.S. 
capital markets and will provide increased 
opportunities for foreign private issuers to 
increase the liquidity in the trading of their 
equity securities by participating in the 
U.S. over-the-counter markets. 

Specifically, foreign private issuers no 
longer need to worry that if they miss the 
Rule 12g3-2(b) application deadline or if 
the U.S. trading volume in their equity 
securities exceeds 20% of worldwide 
trading volume, they will be required to 
register under the Exchange Act and 
become subject to the reporting and other 
requirements thereunder, as well as the 
Sarbanes-Oxley Act of 2002.  Essentially, 
registration under the Exchange Act would 
only be required in those rare situations 
where the U.S. trading volume in a foreign 
private issuer’s securities exceeds that of 
every non-U.S. market where the foreign 
private issuer’s equity securities trade, in 
which case a foreign private issuer may 
very well determine that the benefit of 
upgrading from a Level 1 ADR program or 

U.S. over-the-counter market trading, to a 
full U.S. stock exchange listing and 
registration under the Exchange Act 
outweighs the costs. 

Foreign Listing Requirement 

To claim the new automatic exemption, the 
amended rule requires the foreign private issuer 
to maintain a listing of the class of equity 
securities on one or more non-U.S. exchanges 
constituting the primary trading market for the 
securities.  The term “primary trading market” 
is defined to mean that at least 55 percent of 
the worldwide trading in the issuer’s subject 
class of securities took place in, on or through 
the facilities of a securities market or markets 
in a single non-U.S. jurisdiction or in no more 
than two non-U.S. jurisdictions during the 
issuer’s most recently completed fiscal year.  If 
the foreign private issuer aggregates the 
trading of the subject class of its securities in 
two foreign jurisdictions for this purpose, the 
trading for the issuer’s securities in at least one 
of the two foreign jurisdictions must be larger 
than the trading in the United States for the 
same class of the issuer’s securities. 

The SEC has indicated that the purpose of the 
foreign listing condition is to help assure that 
there is a non-U.S. jurisdiction to principally 
regulate and oversee the trading of the issuer’s 
securities and disclosure obligations to 
investors.  Moreover, the foreign listing 
condition increases the likelihood that the 
principal pricing determinants are located 
outside the United States. 

Practice Note: 

Of note is the fact that the revised rule 
does not require a foreign private issuer to 
have maintained a foreign listing for the 
previous twelve months, or for some other 
specified period of time, in order to claim 
the exemption, as is required in the case of 
the SEC’s foreign private issuer 
deregistration regulations.  As a result, 
newly listed foreign companies are able to 
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take advantage of the amendments to the 
rule to establish over-the-counter trading 
in their securities in the United States in 
connection with an initial public offering. 

The SEC also clarified in the revised rule that 
the exemption will apply to compensatory stock 
options for which the underlying securities are 
part of a class exempt under Rule 12g3-2(b) 
even though the compensatory stock options 
themselves are technically considered part of a 
separate class and are not listed for trading in 
an issuer’s primary trading market. 

Electronic Publishing of Disclosure 
Documents in English 

Under the amended rule, in order to qualify and 
maintain the Rule 12g3-2(b) exemption, a 
foreign private issuer must publish, in English, 
electronically (either on its website or on 
another publicly available system), information 
that, from the first day of its most recently 
completed fiscal year, it has: 

• made public or been required to make public 
pursuant to the laws of the country of its 
incorporation, organization or domicile;  

• filed or been required to file with the principal 
stock exchange in its primary trading market on 
which its securities are traded and which has 
been made public by that exchange; or  

• distributed or been required to distribute to its 
security holders.   

The primary difference between the old rule and 
the amended rule is that foreign private issuers 
no longer need, and after January 10, 2009 will 
no longer be able, to submit such information in 
paper format.  Following a three-month 
transition period, the SEC will no longer process 
paper Rule 12g3-2(b) submissions, and 
thereafter, in order to be able to continue to 
claim the Rule 12g3-2(b) exemption, a foreign 
private issuer will be required to publish this 
information electronically.  Under the adopted 
rule, a foreign private issuer can satisfy the 

electronic publication requirement concurrently 
with the publishing in English of any non-U.S. 
disclosure document required to be published 
by the rule through an electronic information 
delivery system generally available to the public 
in its primary trading market rather than 
publishing the documents on its Internet Web 
site. 

As under the current rule, a foreign private 
issuer need only publish electronically 
information that is material to an investment 
decision regarding the subject securities, such 
as (i) results of operations or financial 
condition; (ii) changes in business; (iii) 
acquisitions or dispositions of assets; (iv) the 
issuance, redemption or acquisition of 
securities; (v) changes in management or 
control; (vi) the granting of options or the 
payment of other remuneration to directors or 
officers; and (vii) transactions with directors, 
officers or principal securities holders. 

Similar to the existing rule, foreign private 
issuers must publish this information promptly 
after the information has been made public, 
pursuant to its home jurisdiction’s laws, non-
U.S. stock exchange rules, or shareholder 
meeting rules and practices.  The SEC has 
stated that what constitutes “promptly” will 
depend on the type of document and the 
amount of time required to prepare an English 
translation; however, as is currently the case, 
an issuer typically must electronically publish, a 
copy of any material press release on or around 
the same business day of its original 
publication. 

The new rule also requires that, in order to 
claim or maintain the Rule 12g3-2(b) 
exemption, a foreign private issuer must 
publish electronically, at a minimum, English 
translations of the following documents if in a 
foreign language:  (i) its annual report, 
including or accompanied by annual financial 
statements; (ii) interim reports that include 
financial statements; (iii) press releases; and 
(iv) all other communications and documents 
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distributed directly to security holders of each 
class of securities to which the exemption 
relates. These requirements are the same as 
those required in connection with deregistration 
under Exchange Act Rule 12h-6.  English 
summaries are permitted for other non-U.S. 
disclosure documents to the extent permitted 
by Form 6-K or pursuant to Exchange Act Rule 
12b-12(d)(3).  Exchange Act Rule 12b-12(d)(3) 
permits English language summaries so long as 
the disclosure documents are not (i) charter 
documents; (ii) instruments defining the rights 
of security holders; (iii) voting agreements; (iv) 
contracts to which certain entities or individuals 
related to the issuer are not parties; (v) 
contracts upon which the issuer’s business is 
substantially dependent; (vi) audited annual 
and interim consolidated financial information; 
or (vii) any document that is or will be subject 
to a confidential treatment request.  English 
language summaries must fairly and accurately 
summarize the terms of each material provision 
of the foreign language document and fairly and 
accurately describe the terms that have been 
omitted or abridged. 

While the SEC declined to adopt any notice 
requirements for those claiming the Rule 12g3-
2(b) exemption, it did state that an issuer that 
wishes to provide notice to investors, broker-
dealers and other market participants may do 
so by, for example, stating on its Internet Web 
site that it has electronically published specified 
non-U.S. disclosure documents in order to claim 
or maintain the Rule 12g3-2(b) exemption.   

Practice Note: 

We recommend that foreign private 
issuers provide notice on their websites 
that they have electronically published 
non-U.S. disclosure documents required in 
order to claim or maintain the Rule 12g3-
2(b) exemption in order to avoid any 
ambiguity about their claims to the 
exemption and in order to facilitate the 
ability of a U.S. broker-dealer to fulfill its 

obligations under Exchange Act Rule 15c2-
11.4  

Although not specifically addressed by the SEC 
in its adopting release, the SEC has suggested 
in connection with the adoption in March 2007 
of amendments to Rule 12g3-2(b) relating to 
deregistration under the Exchange Act,5  that, if 
an issuer publishes its home country documents 
required by Rule 12g3-2(b) of the Exchange Act 
on an electronic information delivery system or 
an Internet Web site that is not in English, the 
issuer provide a prominent link on its Internet 
Web site directing investors to those home 
country documents in English.   

Practice Note: 

We recommend that foreign private 
issuers with non-English Internet Web 
sites, provide a prominent link on their 
Internet Web sites directing investors to 
the home country documents published 
pursuant to Rule 12g3-2(b) of the 
Exchange Act in claiming the exemption 
under amended Rule 12g3-2(b).   

No Existing Exchange Act Reporting 
Obligations 

In order to avail itself of the automatic 
exemption under the amended Rule 12g3-2(b), 
a foreign private issuer may not have any 
existing Exchange Act reporting obligations 
under Section 13(a) or 15(d).  As under the old 
rule, this requirement prevents a foreign private 
issuer from claiming the Rule 12g3-2(b) 
exemption from registration when it already has 
incurred reporting obligations. The amended 
rule, however, eliminates the requirement that 
an issuer must not have been subject to an 
Exchange Act reporting obligation at any time 
during the previous 18 months in order to 
qualify for the exemption.  As a result of the 
elimination of the look-back requirement, a 
foreign private issuer that has terminated its 
Section 12(g) registration or suspended its 
Section 15(d) reporting obligations following the 
filing of a Form 15, pursuant to Rule 12g-4 or 
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12h-3, or following the filing of a Form 15F, 
pursuant to Rule 12h-6,6 will satisfy the non-
reporting requirement immediately upon the 
effectiveness of its deregistration assuming it 
has not otherwise incurred additional Exchange 
Act reporting requirements.  Similarly, a foreign 
private issuer that has suspended its reporting 
obligations pursuant to the statutory terms of 
Section 15(d) will satisfy the non-reporting 
condition immediately upon its determination 
that it had less than 300 shareholders as of the 
beginning of its most recent fiscal year. 

In addition, the rule amendments will eliminate 
the provisions of the old rule that precluded an 
issuer from obtaining the Rule 12g3-2(b) 
exemption if (i) following the issuance of 
securities to acquire by merger, consolidation, 
exchange of securities or acquisition of assets, 
it has succeeded to the Exchange Act reporting 
obligations of another issuer; or (ii) it has 
securities or ADRs quoted in the United States 
on an automated inter-dealer quotation system, 
which, until recently, referred to the inter-
dealer quotation system administered by the 
National Association of Securities Dealers Inc., 
and known as Nasdaq. 

Duration of the Amended Rule 12g3-
2(b) Exemption 

As adopted, the amended Rule 12g3-2(b) 
exemption will remain in effect until a foreign 
private issuer: (i) no longer maintains a listing 
for the subject class of securities on one or 
more exchanges in its primary trading market; 
(ii) no longer electronically publishes the 

specified non-U.S. disclosure documents 
required by the rule to maintain the exemption; 
or (iii) registers a class of securities under 
Section 12 of the Exchange Act or incurs 
reporting obligations under the Exchange Act.  
Although the SEC declined to adopt a specific 
cure period for foreign private issuers that fall 
out of compliance with these requirements, the 
SEC did state that it believes that in order to 
best protect investors, an issuer that finds itself 
not in compliance with any of the conditions 
required to maintain the Rule 12g3-2(b) 
exemption must either re-establish compliance 
with the rule in a reasonably prompt manner or 
register under the Exchange Act. 

Transition Period 

The amended rule provides for a three-year 
transition period in order to provide sufficient 
time for any current Rule 12g3-2(b)-exempt 
issuer that will no longer qualify for the 
exemption either to (i) comply with all of the 
conditions of the amended rule (i.e., obtain a 
listing in a primary trading market and 
electronically publish the specified non-U.S. 
disclosure documents required by the rule); or 
(ii) register under the Exchange Act.  
Additionally, as discussed above, the amended 
Rule 12g3-2(b) includes a three-month 
transition period following effectiveness, ending 
on January 10, 2009, during which the SEC will 
continue to accept and process any non-U.S. 
disclosure documents submitted in paper by 
foreign private issuers to provide time in which 
to comply with the new substantive 
requirements.  
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If you have any questions regarding this client alert or would like to learn more about how 
to have securities quoted on a U.S. over-the-counter market, such as the OTCQX or the Pink 
Sheets, or how to establish an ADR Facility, please do not hesitate to contact any of the 
following lawyers who practice in this area: 

Atlanta 
Elizabeth H. Noe 
404-815-2287 
elizabethnoe@paulhastings.com 

Hong Kong 
Neil Torpey 
852-2867-9902 
neiltorpey@paulhastings.com 

Joseph A. Sevack 
852-2867-9920 
josephsevack@paulhastings.com 

Los Angeles 
Robert R. Carlson 
213-683-6220 
robcarlson@paulhastings.com 

Robert A. Miller, Jr. 
213-683-6254 
robertmiller@paulhastings.com 

New York 
Esteban A. Ferrer 
212-318-6444 
steveferrer@paulhastings.com 

Jeffrey J. Pellegrino 
212-318-6932 
jeffreypellegrino@paulhastings.com 

Keith D. Pisani 
212-318-6058 
keithpisani@paulhastings.com 

Vince Pisano 
212-318-6490 
vincepisano@paulhastings.com 

Scott R. Saks 
212-318-6311 
scottsaks@paulhastings.com 

William F. Schwitter 
212-318-6400 
williamschwitter@paulhastings.com 

Mark Schonberger 
212-318-6859 
markschonberger@paulhastings.com 
 
Michael L. Zuppone 
212-318-6906 
michaelzuppone@paulhastings.com 

Orange County 
Stephen D. Cooke 
714-668-6264 
stephencooke@paulhastings.com 

John F. Della Grotta 
714-668-6210 
johndellagrotta@paulhastings.com 

Palo Alto 
Robert A. Claassen 
650-320-1884 
robertclaassen@paulhastings.com 

Paris 
Joel M. Simon 
33-1-42-99-04-45 
joelsimon@paulhastings.com 

San Diego 
Leigh P. Ryan 
858-720-2506 
leighryan@paulhastings.com 
 
San Francisco 
Jeffrey T. Hartlin 
415-856-7024  
jeffhartlin@paulhastings.com 

Thomas R. Pollock 
415-856-7047 
thomaspollock@paulhastings.com 

Gregg F. Vignos 
415-856-7210 
greggvignos@paulhastings.com 

Shanghai 
Jim Hildebrandt 
86-21-6103-2709 
jimhildebrandt@paulhastings.com 

Tokyo 
Kenju Watanabe 
81-3-6229-6003 
kenjuwatanabe@paulhastings.com 

 

 
1 A “foreign private issuer” is any foreign issuer except for one (i) which has greater than 50% of its outstanding voting 
securities held of record directly or indirectly by residents of the United States; or (ii) which meets any of the following: (a) 
a majority of its executive officers or directors are U.S. citizens or residents, (b) more than 50% of its assets are located in 
the United States, or (c) its business is administered principally in the United States.  17 C.F.R. § 240.3b-4(c). 

2 SEC Release No. 34-58465; International Series Release No. 1309; File No. S7-04-08, available at 
http://sec.gov/rules/final/2008/34-58465.pdf. 
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3 On August 8, 2008, the SEC approved rules proposed by the Financial Industry Regulatory Authority, Inc. (“FINRA”) that 
(1) require all transactions in OTC Equity Securities to be reported within 90 seconds of execution; and (2) the 
dissemination of last sale information regarding those transactions on a real-time basis.  Previously, transactions in OTC 
Equity Securities (which included only domestic equity securities, ADRs and Canadian issues) that were executed between 
8:00 a.m. and 8:00 p.m. (Eastern time) were required to be reported to the OTC Reporting Facility within 90 seconds of 
execution.  Transactions in all other foreign equity securities were excluded from the 90-second reporting requirement and 
instead were required to be reported only by 1:30 p.m. (Eastern time) the day after the transaction was executed.  In 
addition, there was no uniformity regarding the dissemination of last sale information for transactions in ADRs and foreign 
securities, and only ADRs and Canadian issues that were quoted on the OTC Bulletin Board (which requires issuers to 
register the quoted securities under Section 12(g)) were disseminated on a real-time basis.  Only summary information 
was disseminated at the end of each trading day for OTC ADRs and Canadian issues that were not quoted on the OTC 
Bulletin Board, and transactions in other foreign securities, other than Canadian issues and ADRs, that are quoted on the 
OTC Bulletin Board were disseminated on a real-time basis only if they were received on the date of the trade, which was 
not previously required. See SEC Release No. 34-58331; File No. SR-FINRA-2008-016, available at 
http://www.sec.gov/rules/sro/finra/2008/34-58331.pdf. 

4 Exchange Act Rule 15c2-11 prohibits broker-dealers from publishing (or submitting for publication) a quotation for a 
covered over-the-counter security in a quotation medium unless it has obtained and reviewed current information about 
the issuer, which would include information furnished to the SEC pursuant to Rule 12g3-2(b). 

5 SEC Release No. 34-55540; International Series Release No. 1301; File No. S7-12-05, available at 
http://www.sec.gov/rules/final/2007/34-55540.pdf. 

6 Rule 12h-6 permits a foreign private issuer to terminate its Exchange Act registration and reporting if, among other 
things, (i) the U.S. average daily trading volume of its equity securities has been no greater than 5 percent of its 
worldwide average daily trading volume for a recent 12-month period; (ii) the foreign private issuer of equity securities 
has had at least one year of Exchange Act reporting obligations, been current in reporting obligations for that period, and 
has filed at least one Exchange Act annual report; and (iii) the foreign private issuer of equity securities has maintained a 
listing of the subject class of securities for at least the 12 months preceding the filing of its Form 15F on one or more 
exchanges in a foreign jurisdiction that, either singly or together with the trading of the same class of the issuer’s 
securities in another foreign jurisdiction, constitutes the primary trading market for those securities.  
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