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EESA Update: Interagency Backstop Unfolds  
BY KEVIN L. PETRASIC 

In what is becoming an almost daily round of 
announcements on implementation of the 
Emergency Economic Stabilization Act (“EESA”), 
the Treasury Department, Federal Reserve 
Board (“FRB”) and Federal Deposit Insurance 
Corporation (“FDIC”) yesterday issued a series 
of closely coordinated news releases on 
backstopping the banking industry. The 
substance of the releases, which were discussed 
by the President in a Rose Garden Press 
Conference yesterday morning, are likely to 
have far-reaching effects on the business of 
banking for many years to come. The 
coordinated announcements reveal a “three-
legged stool” approach by the federal 
government to backstop the banking system – 
Treasury investments to promote credit 
availability, FDIC guarantees for deposits and 
new debt to support liquidity, and FRB funding 
to support the commercial paper market. 

First, Treasury is moving forward expeditiously 
to implement the Troubled Asset Relief Program 
(“TARP”) established by the EESA. In this 
regard, the agency announced six items of 
significance today:  

(1) Treasury will use $250 billion of the $700 
billion of EESA funds to invest in U.S. financial 
institutions through a newly established TARP 
Capital Purchase Program (“TARP-CPP”);  

(2) Nine large (healthy) financial institutions 
will receive $125 billion of the $250 billion 
available under the TARP-CPP;  

(3) Treasury released details on executive 
compensation limitations that will apply to 
participants in the TARP Troubled Asset Auction 
Program (TARP-TAAP), TARP-CPP and a 
program that Treasury is developing for 
“systemically significant failing institutions;”  

(4) The Treasury Secretary has triggered the 
systemic risk exception under the Federal 
Deposit Insurance Act (“FDIA”), enabling the 
FDIC to take the actions discussed below;  

(5) Treasury has hired Bank of New York Mellon 
to serve as master custodian of the TARP; and  

(6) A request for public comment on the TARP 
insurance program required by the EESA to 
guarantee the principal of, and interest on, 
troubled assets originated or issued prior to 
March 14, 2008. 

Second, following the Treasury Secretary’s 
triggering of the FDIA systemic risk exception, 
the FDIC announced creation of the Temporary 
Liquidity Guarantee Program (“TLGP”) to do two 
things: (1) guarantee newly issued (until June 
30, 2009) senior unsecured debt of banks, 
thrifts and certain holding companies; and (2) 
the availability of full deposit insurance 
coverage (until December 31, 2009) for non-
interest bearing deposit transaction accounts, 
regardless of the dollar amount of such 
accounts. 
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Finally, the FRB provided details on its 
Commercial Paper Funding Facility (“CPFF”), 
which it first announced last week (October 7, 
2009), to provide a broad backstop for the 
commercial paper market beginning October 
27, 2009.  

Following are additional details on the 
interagency actions. 

Treasury:  TARP and Related Initiatives 

The TARP-CPP will involve up to $250 billion in 
equity investments in U.S. financial institutions 
structured as Treasury’s purchase of senior 
preferred shares in the institutions. In 
establishing the TARP-CPP, Treasury reportedly 
urged and obtained participation by nine of the 
largest U.S. financial on the same terms as will 
be available to small and medium sized banks 
and thrifts. The clear message was that 
Treasury wants a broad-based program that 
lacks participant stigma and, most importantly, 
maintains a healthy flow of credit in the 
economy, particularly to businesses and 
consumers at the “Main Street” level.  Among 
the important aspects of the TARP-CPP equity 
investments are the following: 

• Program Eligibility – Banks, thrifts and 
holding companies engaged only in 
permissible “financial activities” that 
elect to participate in the program by 5 
pm eastern time on November 14, 
2008. 

• Minimum/Maximum Participation 
Amounts – Participating institutions 
may obtain equity investments of 
between 1 percent to 3 percent of their 
risk-weighted assets, but not to exceed 
$25 billion.   

• Capital Treatment – The investment in 
senior preferred shares will count as 
Tier 1 capital. 

• Terms – The shares will be non-voting 
and pay a cumulative 5 percent annual 

dividend the first five years, and 9 
percent annually thereafter.  The shares 
will be callable at par after three years 
and Treasury may transfer the shares 
to a third party at any time.   

• Warrants – In connection with any 
preferred share investment, Treasury 
will also receive warrants equal to 15 
percent of the senior preferred 
investment (with an exercise price 
equal to the market price of the 
institution’s common stock at the time 
of issuance, based on a 20-trading day 
trailing average).  The warrants will 
have a term of 10 years. 

• Executive Compensation – 
Participating institutions will be subject, 
for the duration of any Treasury 
investment, to the EESA executive 
compensation standards, including 
limits on incentive compensation, 
golden parachute payments, and the 
deductibility of compensation in excess 
of $500,000 for the top five executive 
officers. The standards also included 
claw-back provisions for recouping 
bonus or incentive compensation based 
on financial information that later 
proves to be materially inaccurate. 

In addition, Treasury issued executive 
compensation rules similar to those for the 
TARP-CPP for institutions that will participate as 
sellers in the TARP-TAAP and in connection with 
Treasury’s pending program for systemically 
significant failing institutions. 

Finally, Treasury issued a request for comment 
on the TARP insurance program to address how 
to avoid adverse selection, calculate premiums, 
set insurance payout triggers, institution and 
asset eligibility, and potential legal, accounting, 
or regulatory issues under the program.  
Comments are due October 28, 2008 
(see Federal Register notice, referenced below).  
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FDIC:  Creation of the TLGP 

The FDIC’s creation of the TLGP was perhaps 
the most revealing aspect of the coordinated 
government effort, demonstrating the extent of 
the federal government’s commitment to 
restoring confidence in the U.S. banking 
system.  The breadth of FDIC’s guarantee of 
newly issued senior unsecured debt of banks, 
thrifts and financially-related depository holding 
companies is particularly noteworthy.  Just 
weeks after effectively liquidating senior 
bondholders at both the bank and holding 
company level in the largest bank failure in 
history (WAMU), the FDIC announced that it will 
now fully protect promissory notes, commercial 
paper, inter-bank funding and any unsecured 
portion of secured debt issued by U.S. banks, 
thrifts and their financial-related holding 
companies.  The guarantee is effective for any 
debt issued from now until June 30, 2009, and 
in connection with the failure of the depository 
institution or bankruptcy of the holding 
company (both until June 30, 2012). 

In addition, the TLGP will extend full FDIC 
insurance coverage to participating institutions 
(until December 31, 2009) for all non-interest 
bearing deposit transaction accounts, 
regardless of the dollar amount of such 
accounts. The FDIC indicated in its 
announcement that coverage will mainly benefit 
payment-processing accounts, such as business 
payroll accounts. As emphasized by the 
President this morning, this is intended to give 
small business owners peace of mind “and bring 
greater stability to the banking system.” 

Both the new debt guarantees and expanded 
deposit insurance coverage programs under the 
TLGP will be funded by direct user fees of 
participants in the program. All users will 
automatically be covered free of charge the first 
30 days.  After that, new debt guarantees will 
be assessed an annual premium of 75 basis 
points times the amount of the debt issuance.  
Institutions not opting out of expanded FDIC 
insurance coverage will be assessed a 10 basis 

point surcharge for the amount of their non-
interest bearing transaction deposit accounts in 
excess of the existing $250,000 temporary 
limit. 
 
FRB:  Implementation of the CPFF 

Finally, the FRB’s announcement this morning 
of additional details on implementation of the 
CPFF make it clear that the federal government 
is fully engaged in restoring short-term funding 
and getting the flow of liquidity back into the 
commercial paper market. While many may 
view this as restoring credit at the “Wall Street” 
level, consistent with the actions taken by the 
Treasury and FDIC, the FRB highlighted that its 
focus is on increasing “the availability of credit 
for businesses and households.” Pursuant to the 
CPFF, beginning October 27, 2009, the Federal 
Reserve Bank of New York (“FRB-NY”) will 
finance the purchase of unsecured and asset-
backed commercial paper from eligible issuers 
through its primary dealers. The FRB stressed 
that the CPFF will involve the acquisition of 
highly rated, U.S. dollar denominated, three-
month commercial paper. 

The structure of the CPFF will involve the FRB-
NY providing credit to a special purpose vehicle 
(“SPV”) that will serve as a funding backstop to 
facilitate the commercial paper market. The 
SPV will be authorized to purchase three-month 
U.S. dollar-denominated commercial paper that 
is rated in one of the three highest categories 
(A-1, P-1 or F1) by a nationally recognized 
rating agency.  The maximum that the SPV will 
be permitted to purchase from any single issuer 
is the greatest amount of the dollar-
denominated commercial paper the issuer had 
outstanding on any day between January 1 and 
August 30, 2008.  

Pricing for CPFF purchases will be based on the 
then-current three-month overnight index 
(“OIS”) swap rate plus 100 basis points for 
unsecured commercial paper (and a 100 basis 
point surcharge), or the OIS rate plus 300 basis 
points for asset-backed commercial paper.  In 
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addition, every issuer using the CPFF must pay 
a facility fee equal to 10 basis points of the 
maximum amount of its commercial paper 
outstanding on any day between January 1 and 
August 30, 2008.   

Finally, the FRB indicated that the CPFF will 
terminate purchasing operations on April 30, 
2009, unless extended by the FRB. 

Following are the links to the various 
announcements:   

Secretary Paulson Statement on Actions to 
Protect the U.S. Economy: 

http://www.treas.gov/press/releases/hp1205.htm 

Joint Statement by Treasury, Federal Reserve and 
FDIC: 

http://www.treas.gov/press/releases/hp1206.htm 

Description of the TARP-CPP: 

http://www.treas.gov/press/releases/hp1207.htm 

EESA Executive Compensation Rules: 

http://www.treas.gov/press/releases/hp1208.htm 

TARP Guarantee Program Fed. Reg. Notice: 

http://treas.gov/press/releases/reports/federalr
egisternotice1.pdf 

U.S. Government Actions to Strengthen Market 
Stability: 

http://www.treas.gov/press/releases/hp1209.htm 

Treasury Hiring of Bank of New York Mellon as 
TARP Master Custodian: 

http://www.treas.gov/press/releases/hp1211.htm 

Treasury Request for comment on the TARP 
Guarantee Program: 

http://www.treas.gov/press/releases/hp1212.htm 

FDIC Announcement Regarding Creation of the 
TLGP: 

http://www.fdic.gov/news/news/press/2008/pr
08100.html 

FRB Announcement Regarding Additional Details 
on the CPFF: 

http://www.federalreserve.gov/newsevents/pre
ss/monetary/20081014b.htm
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers: 

Atlanta 
 
John L. Douglas 
404-815-2214 
johndouglas@paulhastings.com 

Washington, D.C. 
 
V. Gerard Comizio 
202-551-1272 
vgerardcomizio@paulhastings.com 
 
Lawrence D. Kaplan 
202-551-1829 
lawrencekaplan@paulhastings.com 

Kevin L. Petrasic 
202-551-1896 
kevinpetrasic@paulhastings.com 
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