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Extension of Incentives for Foreign Investment in 
Regulated Investment Companies Contained in the 
Emergency Economic Stabilization Act of 2008 
BY JOSEPH P. OPICH AND MATT WALDING 

The Emergency Economic Stabilization Act of 
20081 (the “Act”) includes extensions of certain 
incentives for foreign investment in mutual 
funds and unit investment trusts organized as 
regulated investment companies (“RICs”) under 
the Internal Revenue Code (the “Code”). 

Withholding Tax Exemption for 
Interest-Related Dividends and Short-
Term Capital Gains Dividends 

Background. Foreign corporations and 
nonresident alien individuals not present in the 
United States for 183 days or more during the 
year are generally not subject to U.S. federal 
income tax or withholding on certain types of 
U.S.-source interest income and U.S.-source 
short-term capital gains from direct 
investments. In 2004, Congress added a 
provision to the Code permitting RICs to 
distribute certain types of dividends to foreign 
shareholders without withholding for U.S. 
federal income tax purposes. The two types of 
dividends afforded this special treatment were 
(1) interest-related dividends derived from 
interest that would not be subject to U.S. 
federal income tax withholding if received 
directly by a foreign corporation or nonresident 
alien individual,2 and (2) short-term capital 
gains dividends derived from the RIC’s short-
term capital gains. Prior to the Act, the ability of 

RICs to distribute tax-free interest-related 
dividends and short-term capital gains 
dividends to foreign shareholders would have 
applied only to dividends made with respect to 
taxable years beginning before January 1, 
2008. 

Change in Law. The Act extends the period 
when RICs may distribute tax-free interest-
related dividends and short-term capital gains 
dividends to foreign shareholders to include 
taxable years beginning before January 1, 
2010. Accordingly, RICs may distribute such 
tax-free dividends to foreign shareholders for 
taxable years beginning at any time in 2008 
and 2009, notwithstanding the original 
expiration provision in the 2004 law. 

Estate Tax Look-Through Rule 

Background. For U.S. federal estate tax 
purposes, the gross estate of a nonresident 
alien individual includes property located in the 
United States at the time of death. For this 
purpose, stock issued by a domestic corporation 
is generally treated as located in the United 
States. In 2004, Congress amended the Code to 
exclude from a nonresident alien decedent’s 
gross estate a proportionate amount of RIC 
stock owned at the time of death equal to the 
percentage of the RIC’s assets at the end of the 
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quarter of the RIC’s taxable year immediately 
preceding the date of death that were debt 
obligations, deposits and other property that 
would be treated as located outside the United 
States if held directly by the estate. Prior to the 
Act, this proportionate exclusion of RIC stock 
from a nonresident alien decedent’s gross 
estate would have applied only to nonresident 
aliens who died before January 1, 2008.  

Change in Law. The Act extends the 
proportionate exclusion of RIC stock from a 
nonresident alien decedent’s gross estate to 
include estates of nonresident aliens who die 
before January 1, 2010.  

Application to RICs of Certain Provisions 
of the Foreign Investment in Real 
Property Tax Act of 1980 (“FIRPTA”) 

Background. In general, FIRPTA imposes U.S. 
federal income tax and withholding on gain or 
loss from the disposition of U.S. real property 
interests (“USRPIs”) by foreign corporations 
and nonresident alien individuals. Stock of a 
domestic corporation is generally treated as a 
USRPI if such corporation holds at least 50% of 
the fair market value of its assets in U.S. real 
property and other USRPIs, which may include 
stock of real estate investment trusts and real 
estate operating companies. The general 

FIRPTA tax rules do not apply to the sale of 
stock of a “qualified investment entity” that is 
domestically controlled (by having less than 
50% in value of its stock owned by foreign 
shareholders during the five years prior to the 
sale),3 or to distributions from a “qualified 
investment entity” attributable to the sale of a 
USRPI if the stock of such “qualified investment 
entity” is traded on an established U.S. 
securities market and the recipient foreign 
shareholder held no more than 5% of the 
entity’s stock during the one year prior to the 
distribution. In 2004, Congress amended the 
FIRPTA rules to include RICs in the definition of 
“qualified investment entity.” However, prior to 
the Act, the inclusion of RICs in the definition of 
“qualified investment entity” would not have 
applied for certain purposes beginning on 
January 1, 2008.  

Change in Law. The Act extends the inclusion 
of RICs in the definition of “qualified investment 
entity” for FIRPTA tax purposes until January 1, 
2010. However, the FIRPTA amendments in the 
Act will not apply to FIRPTA withholding 
requirements applicable to distributions made 
by RICs to foreign shareholders from January 1, 
2008 through October 2, 2008, notwithstanding 
the retroactive inclusion of RICs in the definition 
of “qualified investment entity” during this 
period. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings New York lawyers: 

Joseph P. Opich 
212-318-6596 
josephopich@paulhastings.com 

Matt Walding 
212-318-6543 
mattwalding@paulhastings.com 

 

 
1 P.L. 110-343, signed by President Bush on October 3, 2008. The provisions regarding foreign investment in regulated 
investment companies discussed herein are included in Division C of the Act, also known as the Tax Extenders and 
Alternative Minimum Tax Relief Act of 2008. 

2 Specifically, interest-related dividends may be derived from a RIC’s bank deposit interest, short-term original issue 
discount, interest on obligations in registered form (other than obligations issued by an entity of which the RIC is a 10% 
owner, or contingent interest not treated as portfolio interest under Code Section 871), and interest-related dividends from 
other RICs. 

3 However, the FIRPTA tax rules will apply to the sale of stock of a domestically controlled “qualified investment company” 
if such sale is subject to the wash sales rules. 
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