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New Reporting Requirements for Brokers, 
Mutual Funds, and Unit Investment Trusts in the 
Emergency Economic Stabilization Act of 2008 
BY JOSEPH P. OPICH, DAVID MAKSO AND MATT WALDING 

The Emergency Economic Stabilization Act of 
20081 (the “Act”) includes new information 
reporting requirements for brokers that also 
apply to mutual funds and unit investment 
trusts organized as regulated investment 
companies (“RICs”) under the Internal Revenue 
Code (the “Code”). 

Adjusted Basis and Holding Period 
Reporting Requirements for Covered 
Securities and Options 

Background. Brokers are required under the 
Code to furnish information statements to 
customers and corresponding information 
returns to the Internal Revenue Service (the 
“IRS”) regarding certain transactions occurring 
during the taxable year, in order for customers 
to calculate resulting gain or loss on their 
income tax returns and in order to assist the 
IRS in reviewing the accuracy of such income 
tax returns. Prior to the Act, brokers were 
required to report information regarding gross 
proceeds realized by a customer from certain 
sales of property but not information regarding 
a customer’s adjusted basis in such property. In 
addition, under Treasury Regulations issued 
prior to the Act, the broker reporting 
requirements generally did not apply to options. 

Change in Law. Under the Act, brokers, 
including RICs, will be required to furnish 
information statements to customers and 
information returns to the IRS with respect to 
the sales of “covered securities” (defined below) 
that report (1) gross proceeds from the sale, 
(2) the customer’s adjusted basis in the sold 
securities, and (3) whether any resulting gain 
or loss is long-term or short-term. In addition, 
the broker reporting requirements will apply to 
options on covered securities, including options 
on stock indices. Brokers transferring covered 
securities to other brokers and issuers of 
covered securities will be subject to additional 
information reporting requirements as 
necessary to allow for subsequent accurate 
calculations of adjusted basis. 

Covered Securities. The gross proceeds, 
adjusted basis, and holding period reporting 
requirements will apply to sales of the following 
specified securities and other assets acquired after 
the “applicable date” (“covered securities”): 

• Any share of stock in a corporation 
(including stock of a mutual fund 
organized as a RIC and units of beneficial 
ownership of a unit investment trust 
organized as a RIC); 
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• Any note, bond, debenture or other 
evidence of indebtedness; and 

• Any commodity, contract or derivative 
with respect to such commodity, and any 
other financial instrument if the Secretary 
of Treasury determines that adjusted 
basis reporting with respect to such 
instrument is appropriate. 

Applicable Date. The new adjusted basis and 
holding period reporting requirements will apply 
to sales of covered securities (1) acquired on or 
after the “applicable date” in the account in 
which the security is held, or (2) transferred to 
such account on or after the “applicable date” 
together with a required information statement 
making it possible for the transferee to 
subsequently satisfy the adjusted basis and 
holding period reporting requirements. The 
“applicable date” is: 

• January 1, 2011 for stock in a corporation 
(except stock described in the following 
bullet point); 

• January 1, 2012 for RIC stock and stock 
acquired through a stock purchase plan 
(such as an automatic investment plan) 
(“SPP”) or through a dividend 
reinvestment plan (“DRIP”); and 

• January 1, 2013 for all other covered 
securities. In addition, the reporting 
requirements for options on covered 
securities apply only to options granted 
or acquired on or after January 1, 2013. 

Special Rules for Short Sales, Wash Sales, 
and S Corporations: 

• Under the Act, brokers will be required to 
report gross proceeds and adjusted basis 
information for short sales in the year in 
which the short sale is closed. Prior to the 
Act, gross proceeds reporting for short 
sales was required in the year when the 
short sale was entered into. 

• The adjusted basis reporting rules under 
the Act generally do not require that the 
impact of the wash sale rules be taken 
into account,2 unless the wash sale rules 
apply to an acquisition and sale of 
securities with the same CUSIP number 
in the same account. 

• Brokers will be required to report gross 
proceeds and adjusted basis information 
to customers that are S Corporations with 
respect to sales of covered securities 
acquired by such S Corporations after 
December 31, 2011. 

Calculating Adjusted Basis of Covered 
Securities 

Adjusted Basis of Covered Securities 
(Other Than RIC Stock, SPP Stock, and 
DRIP Stock): 

• General rule. The adjusted basis of 
covered securities (other than RIC stock, 
SPP stock, and DRIP stock) generally will 
be determined under the first-in, first-out 
method. 

• Exception for specific identification 
method election. Customers may elect 
to calculate the adjusted basis of covered 
securities under the specific identification 
method by notifying the broker and 
making an adequate identification of the 
stock sold or transferred.3 

• Adjusted basis calculated separately 
for separate accounts. For sales of 
covered securities after the applicable 
date for such type of security, the 
adjusted basis will be calculated on an 
account-by-account basis. Accordingly, 
the adjusted basis of covered securities 
sold must be calculated using the 
applicable calculation method only for the 
account from which the sale is made, 
even if the customer owns shares of the 
same securities in a separate account. 
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• Impact of options on calculation. 
When a covered security is acquired or 
sold by exercising an option granted or 
acquired in the same account, the 
calculation of the adjusted basis of such 
covered security and the gross proceeds 
from such sale will take into account the 
amount of the premium received or paid 
for the option.4 

Adjusted Basis of RIC Stock, SPP Stock, 
and DRIP Stock: 

• General rule. The adjusted basis of RIC 
stock, SPP stock, and DRIP stock will be 
determined under the default computation 
method of the broker, which may be any of 
the following: 

– First-in, first-out method; 

– Average cost method; or 

– Specific identification method. 

• Exception for customer election.  

– Customers may elect to calculate the 
adjusted basis for RIC stock, SPP stock, 
and DRIP stock under another 
permissible computation method and 
notify the broker of such election.5 

– Customers must separately notify the 
broker of such election for every 
account, and the election will apply to all 
stock held in such account. 

– Different computation methods may be 
elected for different accounts of the 
same customer held with the same 
broker. 

• Impact of applicable date on 
computation methods: 

– In general, RIC stock, SPP stock, and 
DRIP stock acquired before January 1, 
2012 will be treated as held in a 

separate account from RIC stock, SPP 
stock, and DRIP stock acquired on or 
after January 1, 2012. Accordingly, the 
average adjusted basis of RIC stock, SPP 
stock, and DRIP stock acquired on or 
after January 1, 2012 will generally be 
calculated without regard to any stock 
acquired before January 1, 2012. 

– A RIC or a broker holding RIC stock as a 
nominee for a beneficial owner may 
elect, on a stockholder-by-stockholder 
basis, to treat all stock in the RIC as 
covered securities whenever it was 
acquired. Accordingly, if such an election 
is made, the average adjusted basis of a 
customer’s RIC stock will be calculated 
by taking into account all of such 
customer’s RIC stock, notwithstanding 
the date it was acquired. 

• Impact of options on calculation. The 
option rules described above also apply 
to the calculation of adjusted basis and 
gross proceeds for RIC stock, SPP stock, 
and DRIP stock. 

Extension of Time for Providing 
Required Statements 

Background. Prior to the Act, brokers were 
generally required to provide certain 
information statements to customers by 
January 31 each year. 

Change in Law. The Act changes the deadline 
for furnishing certain information statements to 
customers to February 15 each year.6 

Effective Dates 

The amendments made by the Act take effect 
on January 1, 2011. The change to a February 
15 deadline for furnishing certain information 
statements to customers applies to statements 
required to be furnished after December 31, 
2008. 
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If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings New York lawyers: 

Joseph P. Opich  
212-318-6596 
josephopich@paulhastings.com 

David Makso 
212-318-6296 
davidmakso@paulhastings.com 

Matt Walding  
212-318-6543 
mattwalding@paulhastings.com 

 

 
1 P.L. 110-343, signed by President Bush on October 3, 2008. The reporting requirements discussed herein are included in 
Division B of the Act, also known as the Energy Improvement and Extension Act of 2008. 

2 The Secretary of Treasury has regulatory authority to require the wash sales rules to be taken into account for adjusted 
basis reporting when appropriate. 

3 The rules for adequate identification under the specific identification method are found in Treasury Regulations § 1.1012-
1(c). 

4 Gross proceeds and adjusted basis reporting will also be required when such an option lapses, is closed, or is cash-
settled. In such event, the reporting requirements apply in the year of the option’s lapse, closing transaction, or cash 
settlement.  

5 Adjusted basis for SPP stock and DRIP stock acquired on or after January 1, 2011 may be calculated under any 
permissible method for RIC stock, including the account-by-account calculation method elections. However, if SPP stock or 
DRIP stock is later transferred to another account, it will have an initial cost basis in the transferee account equal to its 
adjusted basis in the SPP or DRIP account immediately before the transfer. The general adjusted basis computation rules 
for covered securities described above will apply to such former SPP or DRIP stock thereafter. 

6 The February 15 deadline applies to statements reporting gross proceeds or substitute payments, statements with 
respect to reportable items (including interest, dividends, and royalties) furnished with consolidated reporting statements, 
and statements furnished for any account or accounts, taxable and retirement, held by a customer with a mutual fund or 
other broker. 
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