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On April 9, 2004, the federal Court of Appeals 
for the Ninth Circuit stayed the issuance of the 
mandate of the Ninth Circuit’s October 2003 
ruling in Brand X Internet Services, et al. v. 
FCC.1  The October 2003 decision overturned 
a declaration by the Federal Communications 
Commission (“FCC”) that broadband Internet 
access provided by cable television systems 
is exempt from the non-discrimination, 
interconnection, and other requirements imposed 
on telecommunications services providers.  

The Ninth Circuit’s stay was issued in response 
to requests by the FCC and the National Cable 
Telecommunications Association (“NCTA”), and 
several leading cable operators.  The latest court 
ruling stays the October 2003 decision until June 
30, 2004.  If a petition for certiorari is filed with 
the U.S. Supreme Court before that date, the 
stay will remain in effect until final disposition 
of the case by the Supreme Court.   The NCTA 
has already issued a statement indicating that 
it intends to appeal the October 2003 ruling 
to the U.S. Supreme Court.  The FCC has not 
announced whether or not it will file its own 
Supreme Court appeal.  The Court’s summer 
recess begins in June and the Court does not hear 
arguments again until beginning in October.  Even 
if the Court agrees to hear an appeal of the Brand 
X case, a decision could be a year away.  

The practical implication of the stay is to 
extend the uncertainty of the regulatory 
status of broadband Internet access provided 
by cable television systems.  Is this type of 
service a telecommunications service subject 
to telecommunications regulation, including 

potential open access requirements?  The October 
2003 decision (now stayed) said, in part, “yes,” 
while the FCC declared the service an unregulated 
information service.  The cable industry views the 
stay as a partial victory since it should preserve 
the FCC’s ruling during the appeals process.  
Internet service providers and local governments 
will be watching the progress of this case closely, 
since both parties seek a declaration of “open 
access” to the cable networks.  Many local 
governments would also aim to exert regulatory 
authority over cable’s broadband offerings, and 
were thwarted by the FCC’s ruling that the service 
was subject to FCC, rather than local jurisdiction.

Notes
1 345 F.3d 1120 (9th Cir. 2003). 
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