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Setting Healthcare Audit Priorities: The OIG Issues 
its 2009 Work Plan  
BY PAUL A. GOMEZ 

Recently the Office of Inspector General of the 
Department of Health and Human Services 
(“OIG”) released its “areas most worthy of 
attention” for the 2009 fiscal year.  As a 
guidepost to the OIG’s current and future audit 
initiatives, the 2009 Work Plan is essential 
reading for compliance officers and provider 
administrators charged with setting audit 
priorities for their internal corporate compliance 
programs.  As described by the OIG, a healthy 
compliance program is constantly identifying 
new risk areas for investigation and audit.  The 
OIG issues the Work Plan as a catalog of risk 
areas designed to guide hospitals and other 
healthcare providers and suppliers in the 
operation of their individual compliance plans. 

In the 2009 Work Plan, the OIG’s audit 
priorities for CMS programs – including the 
Medicare and Medicaid programs – covers 
several dozen pages of densely written text.  A 
recitation of all the priorities is beyond the 
scope of this Client Alert and is better left to a 
review of the Work Plan itself.  However, the 
following is an abridged review of some areas of 
particular interest in the Work Plan. 

Provider-Based Status for Inpatient 
and Outpatient Facilities 

A higher level of scrutiny pertaining to provider-
based entities appears to be on the horizon.  
The OIG intends to review cost reports of 

hospitals claiming provider-based status for 
inpatient and outpatient facilities.  The OIG 
noted that hospitals with provider-based 
entities may receive higher reimbursement 
when they include the costs of a provider-based 
entity on their cost reports.  The OIG also noted 
that free standing facilities may also benefit 
from enhanced disproportionate share hospital 
(“DSH”) payments, upper payment limit 
payments or graduate medical education 
payments for which they would not normally be 
eligible.  Moreover, according to the OIG, 
provider-based status for outpatient clinics may 
increase coinsurance liability for Medicare 
beneficiaries.  As a result, the OIG will 
determine the potential impact on both the 
Medicare program and its beneficiaries of 
hospitals improperly claiming provider-based 
status for inpatient and outpatient facilities.   

Oversight of Hospitals’ Compliance 
with the Emergency Medical 
Treatment and Labor Act 

CMS is responsible for evaluating EMTALA 
(“Emergency Medical Treatment and Labor Act 
of 1986”) complaints and referring to State 
licensing agencies cases that warrant 
investigation.  CMS can terminate facilities’ 
participation in Medicare if investigations 
identify EMTALA violations.  The OIG previously 
raised concerns about CMS’s EMTALA oversight, 
specifically regarding long delays to investigate 
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complaints and inadequate feedback provided 
to hospitals regarding alleged violations.  As a 
result, the OIG intends to review and identify 
variations among different regions in the 
number of EMTALA complaints and cases 
referred to States, examine CMS’s methods for 
tracking complaints and cases and determine 
whether required peer reviews have been 
conducted prior to CMS’s making a 
determination about whether to terminate 
noncompliant providers from the Medicare 
program. 

Hospital Ownership of Physician 
Practices 

The OIG intends to review the appropriateness 
of Medicare reimbursement to hospital-owned 
physician practices that have been designated 
as provider-based.  Under the Hospital 
Outpatient Prospective Payment System 
(“OPPS”), hospitals may receive Medicare 
reimbursement for outpatient services in 
provider-based practices at amounts greater 
than under CMS’s Medicare Physician Fee 
Schedule (“MPFS”).  As a result, the OIG 
intends to determine whether hospitals have 
met the relevant Federal requirements to obtain 
the provider-based designation.  The OIG also 
intends to assess the extent to which hospital-
owned physician practices that are not 
appropriately designated as provider-based 
improperly receive reimbursement under the 
OPPS. 

Payments for Diagnostic X-Rays in 
Hospital Emergency Departments 

Consistent with its announcement last year, the 
OIG will review a sample of Medicare Part B 
paid claims and medical records for diagnostic 
X-rays performed in hospital emergency 
departments to determine the appropriateness 
of payments.  As noted last year, there appear 
to be different motivating factors for this 
particular emphasis.  For instance, the Medicare 
Payment Advisory Commission (MedPAC) 
reported in its pervious testimony before 
Congress about concerns regarding the 

increasing costs of imaging services for 
Medicare beneficiaries and the potential overuse 
of diagnostic imaging services.  According to 
the OIG, about 4.7 million diagnostic X-rays 
were performed in Medicare-certified hospitals 
with emergency departments in 2004, 
amounting to a 9.6 percent increase within 3 
years time and resulted in nearly $50 million in 
Medicare spending in 2004.   

Serious Medical Errors (“Never 
Events”) 

Among other things, the Tax Relief and Health 
Care Act of 2006 requires that the OIG conduct 
a study of serious medical errors known as 
“never events”.  The OIG is required to review 
CMS’s administrative processes regarding 
detection and payment for “never events.”  
Moreover, the OIG intends to conduct a review 
of hospitals’ respective compliance with CMS 
requirements by identifying several hospital-
acquired conditions using the “Present on 
Admission” coding system implemented last 
year.  CMS will not pay for “never events” 
unless they are properly documents as being 
“present on admission”.  

Reliability of Hospital-Reported 
Quality Measure Data 

The OIG intends to review hospital controls 
pertaining to the accuracy of data related to 
quality of care that they submit to CMS for 
Medicare reimbursement.  Section 
1886(b)(3)(B)(vii) of the Social Security Act 
requires that hospitals report quality measures 
for a set of ten prescribed indicators.  Those 
hospitals that do not report the prescribed 
quality indicators are subject to a reduction in 
payments (recently increased to a 2 percent 
reduction effective at the beginning of fiscal 
year 2007).  Further, the OIG will determine 
whether hospitals have implemented sufficient 
controls to ensure that their quality 
measurement data are valid. 
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Part A Inpatient Prospective Payment 
System Wage Indices 

The OIG will review hospital and Medicare 
controls over the accuracy of the hospital wage 
data used to calculate wage indices for the 
Inpatient Prospective Payment System (“IPPS”).  
Hospitals must accurately report wage data for 
CMS to properly calculate the wage index in 
accordance with the Social Security Act, Section 
1886(d)(3).  According to the OIG, it had 
determined previously that hundreds of millions 
of dollars were misreported in the wage data.  
The OIG intends to determine whether hospitals 
have complied with Medicare requirements for 
wage data and determine the effect on the 
Medicare program of incorrect diagnosis-related 
group (“DRG”) reimbursement caused by 
inaccurate wage data.  The OIG further intends 
to assess the appropriateness of using hospital 
wage indices for other provider types. 

Inpatient Hospital Payments for New 
Technologies 

The OIG will review payments made to 
hospitals for new technologies and services.  
Under Section 1886(d)(5)(K) and (L), these 
payments consist of payments for new medical 
services and technologies that qualify as new 
under 42 C.F.R. Section 412.87 and are 
demonstrated to be otherwise inadequately 
funded under the DRG system.  In addition to 
the above, the OIG intends to assess whether 
hospitals have submitted claims appropriately in 
this regard and will review how CMS calculates 
payments for same. 

Hospital Outlier Payments 

The OIG intends to review State Medicaid 
payments for hospital outliers.  Hospital outliers 
are cases that involve unusually high costs.  
According to the OIG, some States use hospital 
outlier payment methodologies that are similar 
to those used by Medicare.  The possible 
concern that arises, according to the OIG, is 
that some of its previous reviews involving 
Medicare claims for hospital outliers identified 

vulnerabilities in the Medicare payment 
methodology.  As a result, the OIG intends to 
evaluate and determine whether similar 
vulnerabilities exist with respect to certain 
Medicaid State payment methodologies for 
hospital outliers.  As noted by the OIG, this is a 
follow up to previous similar work and reviews 
it has engaged in. 

Medicaid Disproportionate Share 
Hospital Payment Distribution 

Medicaid requires hospitals to have a Medicaid 
inpatient utilization rate of at least 1 percent 
before they are deemed eligible to receive 
Medicaid disproportionate share hospital 
payments.  The OIG will review the Medicaid 
inpatient utilization rate to determine whether 
this threshold is still appropriate. 

Ambulatory Surgical Center Payment 
System 

The OIG will review the appropriateness of the 
methodology for setting ambulatory surgery 
center (“ASC”) payment rates under the revised 
ASC payment system. It did not elaborate upon 
whether there were any specific aspects of the 
payment methodology or other aspects of ASC 
payments that would receive particular 
scrutiny. 

Medicare Hospice Care for Nursing 
Home Residents:  Services and 
Appropriate Payments 

According to the OIG, Medicare hospice 
spending increased from $3.5 billion in 2001 to 
$7 billion in 2004.  Further, the OIG previously 
found that hospice beneficiaries in nursing 
facilities received nearly 46 percent fewer 
nursing and aid services than hospice 
beneficiaries residing at home.  As a result (at 
least in part), the OIG intends to review the 
nature and extent of hospice services that are 
provided to Medicare beneficiaries who reside in 
nursing facilities and assess the propriety of 
payments for those services.  Moreover, the 
OIG intends to review medical records 



 

  4 

pertaining to hospice services provided to 
certain beneficiaries, assess plans of care and 
determine whether the services received are 
consistent with the plan of care and whether 
payments are appropriate.  This intensified 
focus by the OIG appears consistent with new 
Medicare conditions of participation pertaining 
to identification and assessment of patient care 
needs and quality assessment and performance 
improvement measures that take effect in early 
December of this year. 

Physicians’ Medicare Services 
Performed by Non-physicians 

As it was last year, the OIG remains committed 
to reviewing certain “incident to” services 
typically performed by non-physician staff 
members in physician offices for which the 
physician bills Medicare.  The OIG is concerned 
that such services may be susceptible to 
overutilization or put beneficiaries at risk of 
receiving services that do not meet 
professionally recognized standards of care.  As 
a result, the OIG intends to review the 
qualifications of non-physician staff that 
perform “incident to” services and assess 
whether these qualifications are consistent with 
professionally recognized standards of care. 

Geographic Areas with a High Density 
of Independent Diagnostic Testing 
Facilities 

As announced last year, the OIG will review 
services and billing patterns in geographic areas 
with high concentrations of independent 
diagnostic treatment facilities (“IDTFs”).  The 
OIG’s focus in this regard likely stems from, in 
part, a previous OIG review that found several 
problems with IDTFs, including noncompliance 
with Medicare standards and potential improper 
payments of $71.5 million. 

Patterns Related to High Utilization of 
Ultrasound Services 

The OIG indicated it will review services and 
billing patterns in geographic areas with high 

utilization of ultrasound services paid under the 
MPFS.  In indicating that it will undertake this 
review, the OIG noted that Medicare will pay for 
services only if they are medically necessary, 
possibly signaling that it has doubts about at 
least some of the ultrasound services in high 
utilization areas in this regard. 

Laboratory Test Unbundling by Clinical 
Laboratories 

The OIG intends to review the extent to which 
clinical laboratories have improperly unbundled 
laboratory profile or panel tests in order to 
maximize Medicare payments.  According to 
relevant Medicare requirements, Medicare 
contractors must group together individual 
laboratory tests that clinical laboratories can 
perform at the same time on the same 
equipment and then consider the price of 
related profile tests.  The OIG further intends to 
assess whether clinical laboratories have 
unbundled profile or panel tests by submitting 
claims for multiple dates of service or by 
drawing specimens on sequential days.   

Durable Medical Equipment Payments 
for Beneficiaries Receiving Home 
Health Services 

The OIG will review Medicare Part B claims for 
durable medical equipment (“DME”), 
prosthetics, orthotics and supplies that are 
furnished to beneficiaries receiving home health 
agency services.  The OIG noted the medical 
necessity requirement for DME and related that, 
based upon OIG interviews with home health 
patients, there were indications that 
unnecessary DME was ordered for beneficiaries 
receiving home health services.   

Part B Services in Nursing Homes:  
Overview 

The OIG intends to review the extent of Part B 
services provided to nursing home residents 
whose stays are not paid for under the Medicare 
Part A skilled nursing facility (“SNF”) benefit.  
Congress directed the OIG to monitor these 
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services for potential abuse.  The OIG will 
review the extent of Part B services provided to 
nursing home residents during 2006 and assess 
patterns of billing among nursing homes and 
providers. 

Part B Services in Nursing Homes: 
Durable Medical Equipment 

The OIG will review Medicare Part B DME 
payments allowed for items or supplies 
provided to beneficiaries in nursing homes.  
According to the OIG, Section 1861(n), a 
nursing home is excluded from qualifying as a 
beneficiary’s home for DME payment purposes 
when the nursing home is engaged primarily in 
providing skilled nursing care or rehabilitation 
services.  The OIG reported that $210 million 
was potentially inappropriately paid for DME for 
beneficiaries residing in nursing homes. 

Duplicate Drug Claims for Hospice 
Beneficiaries 

The OIG intends to review the propriety of drug 
claims for individuals who are receiving hospice 
benefits under Medicare Part A and drug 
coverage under Medicare Part D.  According to 
the Medicare Claims Processing Manual, the 
hospice payment rates include payment for 
prescription drugs (pain relief and symptom 
control) related to the Medicare beneficiaries 
terminal illness.  Medicare Part D also covers 
prescription drugs for Medicare beneficiaries 
enrolled in this benefit.  Given that the hospice 
program continues to cover prescription drugs 
related to a hospice beneficiary’s terminal 
illness, Medicare Part D drug plans may 
inadvertently duplicate payments for such 
drugs. 

Monitoring Medicare Part B Drug 
Prices: Comparing Average Sales 
Prices to Average Manufacturing 
Prices 

The OIG will periodically review Medicare Part B 
drug prices by comparing Average Sales Prices 
(“ASPs”) to Average Manufacturing Prices 

(“AMPs”).  Since 2005, Medicare pays for most 
Part B drugs using a formula based upon the 
ASP.  Federal legislation requires that the OIG 
compare ASPs to AMPs for Part B drugs and 
notify the Secretary of the Department of 
Health and Human Services if the ASP for a 
selected drug exceeds the AMP by at least 5 
percent.   

Oversight of Manufacturer’s Average 
Sales Price Data Submissions 

The OIG will review the impact on Medicare Part 
B payments when drug manufacturers do not 
submit their ASP data to CMS in a timely 
manner.  According to the OIG, manufacturers 
are required to submit ASP data to CMS 30 
days after the close of each quarter. 
 

Medicare and Medicaid:  Security of 
Portable Devices Containing Personal 
Health Information at Contractors and 
Hospitals 

The OIG will review security controls 
implemented by Medicare and Medicaid 
contractors as well as hospitals to prevent the 
loss of protected health information stored on 
portable devices and media, such as laptops, 
back up tapes and equipment considered for 
disposal.  The OIG is concerned about recent 
breaches related to computers and portable 
media, some of which have received notable 
press as of late.  As a result, the OIG intends to 
review and test contractors’ and hospitals’ 
respective policies and procedures pertaining to 
electronic health information protections, 
access, storage and transport.  Given that the 
OIG also plans to review CMS’s oversight of the 
Health Insurance Portability and Accountability 
Act of 1996 (“HIPAA”) Security Rule and the 
Department of Health and Human Services 
Office of Civil Rights oversight of the HIPAA 
Privacy Rule, there appear to be several signals 
indicating a possible increase in HIPAA-related 
scrutiny and enforcement.  
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It may be wise for healthcare providers and suppliers to reassess the priorities and quality of their 
compliance programs in light of the publication of the 2009 Work Plan.  Although it is not practical or 
realistic to expect that one could implement internal investigations relating to all the Work Plan’s audit 
priorities, the Work Plan, along with operational experience, may assist providers and suppliers to 
thoroughly assess their respective compliance plans’ priorities .  If you have any questions, please do 
not hesitate to contact: 

Los Angeles 
Paul A. Gomez  
213-683-6132 
paulgomez@paulhastings.com 
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