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The Emergency Economic Stabilization Act of 2008 (“EESA”): 

Summary, Analysis and Implementation  

BY KEVIN L. PETRASIC, BENJAMIN SHRECK AND ANNE C. LOOMIS

I. OVERVIEW OF THE EESA 

On October 3, 2008, the President signed into 
law the Emergency Economic Stabilization Act 
of 2008 (“EESA”), Public Law No. 110-343.  
Passage of a modified EESA bill in the Senate 
on October 1 followed the House’s initial 
rejection of the legislation on September 29.  
The addition of numerous provisions in the 
Senate, including a temporary increase in FDIC 
deposit insurance coverage to $250,000 (not 
accompanied by a premium increase based on 
the new coverage amount) and various tax 
reforms previously adopted by the House (i.e, 
Alternative Minimum Tax relief and clean 
energy incentives) shored up a fractured House 
that ultimately passed the legislation on 
October 3 with a relatively comfortable margin 
of 263-171.  Certainly, the fallout in the 
financial markets of the initial House vote 
earlier in the week also had an impact in 
causing many House members to reconsider 
their earlier rejection of the legislation.   

In its final form, EESA represents a consensus 
compromise authorizing the U.S. Treasury 
Department (“Treasury”) to implement troubled 
asset programs to promote market stability and 
stimulate the U.S. economy.  The main 
objective of the new law is to remove illiquid 
mortgage assets from the financial system.  Of 
particular note, the EESA authorizes Treasury to 
purchase or guarantee “troubled assets” – 

defined as residential or commercial mortgages 
and any securities, obligations, or other 
instruments that are based on or related to 
such mortgages – originated or issued on or 
before March 14, 2008.  The EESA also includes 
other asset classifications if the Treasury 
Secretary, in consultation with the Chairman of 
the Federal Reserve Board (“FRB”) determines 
the purchase is necessary to promote financial 
market stability.  Accordingly, “troubled assets” 
can be expanded to include all sorts of troubled 
debts, including student, credit card and auto 
loans. 

Treasury, directly and through its agents, has 
authority to manage and then sell troubled 
assets over time with a goal of repayment of 
the amounts advanced by Treasury to purchase 
such assets.  Treasury may also take warrants 
or other senior debt positions in institutions 
selling troubled assets to the government or for 
providing guarantees on troubled assets held by 
institutions. 

Despite its passage, the EESA raises various 
issues that remain to be worked out by 
Treasury.  These include uncertainty regarding 
the actual mechanism and pricing of troubled 
assets to be purchased and the timing of such 
purchases.  Congress also imposed various 
conditions, including limits on the funding 
mechanism, greater Treasury oversight and 
accountability for the program, and limits on 
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executive compensation, that must be resolved 
in implementing the new law. 

II. SUMMARY AND ANALYSIS OF MAJOR 
PROVISIONS OF THE EESA 

• Treasury Authorization to Purchase and 
Insure Troubled Assets – Authorizes 
Treasury to establish a Troubled Asset Relief 
Program (“TARP”) to purchase and make 
commitments to purchase from any financial 
institution troubled assets, including residential 
and commercial mortgages and mortgage-
backed assets.1 Also requires Treasury to 
establish a guarantee program for troubled 
assets, including mortgage-backed securities.2   
Both programs apply to assets originated or 
issued prior to March 14, 2008.3 Treasury may 
establish the programs on terms and conditions 
determined by the Treasury Secretary, 
including with respect to appointing employees; 
entering into contracts and hiring specialized 
expertise to manage assets;4 designating 
financial institutions as government agents; and 
establishing investment vehicles to purchase 
troubled assets.5    

• General Program Requirements – While 
EESA provides significant authority to Treasury, 
it does not include broad legal carve-outs from 
government contracting rules.6 Rather, EESA 
requires Treasury to establish program 
guidelines for purchasing, pricing and valuation 
methods for troubled assets; procedures for 
selecting asset managers; and criteria for 
identifying troubled assets for purchase.7 EESA 
also imposes certain other restrictions and 
requirements, discussed below.8    

EESA establishes an “Office of Financial 
Stability” (“OFS”) within Treasury to implement 
any purchase programs under the Act.9 The 
OFS is to be headed by an Assistant Treasury 
Secretary appointed by the President with 
Senate confirmation. 

• Implementation Requirements – Treasury 
must minimize costs to taxpayers and maximize 
benefits in exercising authority under EESA.10 

In particular, Treasury must utilize market 
mechanisms to maximize efficiency, but direct 
purchases from financial institutions outside of 
a bidding process are permissible if done at 
reasonable prices and with benefit/loss sharing 
mechanisms with Treasury. Treasury must 
obtain warrants (or senior debt instruments) to 
cover losses and administrative costs, as well 
as to allow taxpayers to share in equity 
appreciation, in connection with direct asset 
purchases from financial institutions. 

Treasury must issue regulations to manage or 
prohibit conflicts of interest arising in 
connection with administration and execution of 
the TARP.11   

Treasury must take steps to avoid unjust 
enrichment to institutions selling assets to 
Treasury; but this does not apply to assets 
acquired in a merger or acquisition, or a 
purchase of assets in a conservatorship or 
receivership.12  

• Funding Restrictions – Authorizes $700 
billion for TARP, with an initial limit of $250 
billion and another $100 billion available upon 
the President’s certification of need to 
Congress.13 The remaining $350 billion may be 
accessed if the President transmits a written 
plan to Congress requesting such authority and 
Congress does not disapprove within 15 days.14  

President must submit to Congress by October 
3, 2013, a proposal to recoup from the financial 
industry taxpayer losses arising from the 
TARP.15  

• TARP Termination – Treasury authority to 
purchase/guarantee assets (but not manage 
and sell assets) terminates December 31, 2009, 
but may be extended to October 3, 2010 with 
Treasury’s certification to Congress.16  

• TARP Oversight and Review – Establishes 
the Financial Stability Oversight Board 
(“FSOB”)17  to review TARP policies and make 
recommendations to Treasury regarding EESA’s 
impact on preserving homeownership, 
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stabilizing the financial markets, protecting 
taxpayers, and avoiding fraud.18 EESA also 
requires GAO oversight and on-site monitoring 
of the TARP,19 and establishes a new Office of 
the Special Inspector General to oversee 
Treasury’s administration of purchases and 
guarantees under the TARP.20    

In addition, EESA establishes a five member 
Congressional Oversight Panel to review the 
state of the financial markets, the regulatory 
system, use of authority under TARP, the 
impact of purchases, market transparency, and 
the effectiveness of foreclosure mitigation under 
the Act.21    

Provides for judicial review of Treasury to 
ensure actions are not arbitrary or capricious.  
Limits ability of TARP participants to bring 
actions against Treasury. Preserves rights of 
homeowners whose mortgages are purchased 
by TARP. Provides protections to servicers that 
adopt loan modification plans under certain 
circumstances.22   

Treasury is required to make publicly available 
details on all assets purchased within 48 hours 
of each transaction.23   

Treasury is required to provide monthly reports 
to Congress on TARP actions taken by Treasury 
during the period,24 and to report to Congress 
after every $50 billion expenditure/commitment 
of funds for troubled asset purchases.25 
Treasury also required to report to Congress by 
January 1, 2009, on establishment of the TARP 
asset guarantee program.26  

GAO to study and report to Congress by June 1, 
2009, on extent to which leverage and sudden 
deleveraging of financial institutions was a 
factor in current financial crisis.27  

• Foreclosure Prevention – Requires the 
Treasury to maximize assistance, including 
guarantees and credit enhancements, to 
troubled borrowers to minimize foreclosures; 
and to consent to reasonable loan 
modifications.28 Requires FHFA, FDIC and FRB 

to implement a plan to prevent foreclosures, 
promote mortgage loan modifications, and 
protect tenants.29 In addition, EESA strengthens 
the Hope for Homeowners program to increase 
eligibility and improve tools to prevent 
foreclosures.30   

• Mark-to-Market Accounting – Permits the 
SEC to suspend application of FAS 157 for any 
issuer or for any class or category of 
transaction if SEC determines that it is in the 
public interest and protects investors.31 Also 
requires the SEC, in consultation with the FRB 
and Treasury, to conduct a study on mark-to-
market accounting under FAS 157.32   

• Executive Compensation Limits – Treasury 
is required to establish rules limiting executive 
compensation for institutions directly selling 
assets into the TARP.33 In addition, institutions 
selling more than $300 million in assets to 
Treasury in TARP auctions are subject to a 20% 
excise tax on golden parachute payments 
triggered by events other than retirement, and 
limits on tax deductions for compensation 
above $500,000.34 Also limits executive 
compensation and golden parachutes for certain 
executives of companies participating in the 
TARP auction program.35  

• FDIC Insurance Coverage and Parity – 
Increases federal deposit insurance coverage 
from $100,000 to $250,000 until December 31, 
2009.  Increase in deposit insurance limits not 
to be considered in setting premium rates.36 
Prohibits future use of the Exchange 
Stabilization Fund for any guarantee program 
for the money market mutual fund industry.37  

• FRB Payment of Interest on Reserves – 
Accelerates a provision of law for the payment 
of interest on depository institution required 
and excess FRB reserve balances.38  [§128] 

• FRB Emergency Lending Authority – 
Requires FRB to report to Congress upon any 
use of its emergency lending authority under 
Federal Reserve Act § 13(3).39    
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• Foreign Coordination – Requires Treasury 
to coordinate with foreign authorities and 
central banks to work toward establishment of 
similar programs by such authorities and 
central banks. Foreign authorities and banks 
may sell troubled assets to Treasury via the 
TARP.40  

• Tax Provisions – Details certain changes in 
the tax treatment of losses on Fannie Mae and 
Freddie Mac preferred stock held by financial 
institutions.41 Extends to January 1, 2013, 
current law tax forgiveness on the cancellation 
of mortgage debt.42   

[N.B.- For a comprehensive overview of the 
significant tax provisions that were attached to 
the EESA, in Divisions B and C of the final 
legislation, as well as other tax developments 
related to the legislation, please refer to Part IV 
of this document.] 

• Federal Budget Provisions – The Office of 
Management and Budget is to report semi-
annually to Congress and the President on cost 
estimates and related information on TARP 
asset purchase costs and guarantees.43 The 
President is required to include in the annual 
budget to Congress certain analyses and 
estimates relating to the TARP.44 EESA’s 
provisions are deemed emergency requirements 
for federal budget scoring purposes.45  

• Regulatory Reform Provisions – Treasury 
is required to submit a regulatory 
modernization report to Congress by April 30, 
2009, including an analysis of the current 
regulatory system, recommendations for 
reform, and inclusion of participants currently 
outside regulatory system.46 In addition, the 
Congressional Oversight Panel is required to 
submit a special report on regulatory reform by 
January 20, 2009.47   

III. IMPLEMENTATION OF THE EESA 

The EESA highlights numerous challenges and 
opportunities in connection with its 
implementation.  First and foremost, it requires 

the establishment of a massive federal 
program, the TARP, to acquire and/or 
guarantee billions of dollars of troubled assets, 
most of which are mortgage-related. 

This alone will require engagement of some of 
the most capable and able private sector firms 
to provide the necessary infrastructure services 
to support the TARP, as well as to serve as 
asset managers under the requirements set 
forth in the EESA.  On October 6, Treasury 
issued guidance on its process to select firms in 
three particular areas under the TARP.  These 
areas are: (1) custodian, accounting, auction 
management, and similar infrastructure 
services; (2) securities asset management 
services; and (3) whole loan asset management 
services.   

Signaling that it is moving rapidly to establish 
the TARP, Treasury provided firms 48 hours to 
submit proposals on these initial solicitations.  
And in effort to minimize red-tape and expedite 
the processing of prospective applicants 
interested in providing these services, Treasury 
specified that the solicitations did not involve 
contracts governed by the provisions of the 
Federal Acquisition Regulation.  Notwithstanding 
its efforts to speed the process, Treasury laid 
out detailed criteria and requirements for the 
selection of firms to provide services in these 
three areas. 

A. Eligibility Criteria and Requirements 

Based on the provisions of the EESA discussed 
above, Treasury identified specific 
organizational eligibility criteria and minimum 
qualifications for firms to be able to participate 
to provide infrastructure services (custodian, 
accounting, auction management and similar 
services) to the TARP and to serve as asset 
managers in the TARP.  In addition, Treasury 
established informational criteria that must be 
submitted in order for eligible firms to be 
considered for the three service areas.  These 
eligibility and informational criteria, which 
Treasury will use to evaluate proposals, include 
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the following for the three respective service 
solicitations: 

• Custodian, Accounting, Auction 
Management and Other Infrastructure 
Services – Treasury indicated that it was 
seeking one financial institution (which includes 
any domestic depository institution, securities 
firm, or insurance company) to provide a host 
of enumerated services – including account 
custodian, asset tagging, auction management, 
accounting and GAAP reporting, cash 
management, asset pricing and valuation for all 
types of mortgage-related securitized assets, 
trading operations, and whole mortgage loan 
custodian and trustee services.   

Treasury is seeking these services for a 
portfolio of dollar-denominated mortgage-
related assets that Treasury will acquire from 
financial institutions having significant 
operations in the United States.  Eligible 
institutions must have at least $500 billion in 
domestic assets under custody and be qualified 
to provide infrastructure services for a highly 
complex, multi-manager portfolio of troubled 
mortgage-related assets.   

Firms interested in applying were required to 
submit information on organization and 
staffing; domestic assets under custody; 
operational capacity; performance 
measurement metrics; strategic 
recommendations for portfolio infrastructure 
services; asset tagging capabilities; whole loan 
custody and trustee experience; mortgage and 
other asset pricing and valuation capabilities; 
auctions processing experience; a viable 
timeline for establishing multiple reverse 
auctions; opportunities for small and minority- 
and women-owned businesses; public 
transparency of pricing and valuation methods; 
potential conflicts of interest and avoiding, 
mitigating, or neutralizing conflicts; the use of 
third party subcontractors; and a proposed fee 
schedule. 

• Securities Asset Management Services – 
Treasury indicated that it is seeking multiple 

“financial institutions” (see above) to provide 
asset management services for a portfolio of 
dollar denominated mortgage-related securities 
that Treasury will acquire from Financial 
Institutions.  These services include securities 
portfolio management and trade execution, 
trading operations, and portfolio analytics and 
reporting services.   

Eligible institutions must be as an investment 
advisor under the Investment Advisers Act of 
1940, and not in a currently adverse position 
with respect to the Government (i.e., not 
barred, suspended, delinquent, subject to 
enforcement or investigation, or in a 
probationary status).  In addition, the 
institution must be continuously engaged as a 
principal business in managing securities assets 
for the last 5 years; have an unqualified 
auditor’s opinion for the last 5 years; have at 
least $100 billion in fixed income assets under 
management; and have a portfolio manager 
(assigned to the TARP) with at least 10 years of 
experience in managing fixed income assets.   

Interested institutions were directed to submit 
information on organization and staffing; assets 
under management; past performance on 
mortgage-related portfolios; references from 
the three customers with the largest fixed 
income assets under management the past 
three years; organizational expertise in the 
mortgage credit market; personnel; 
opportunities for small and minority- and 
women-owned businesses; performance 
measurement metrics; risk management 
metrics; risk oversight; investment policy and 
guidelines; potential conflicts of interest and 
avoiding, mitigating, or neutralizing conflicts; 
any regulatory and legal actions; the top three 
custodians used to process assets; and a 
proposed fee schedule. 

• Whole Loan Asset Management Services 
– Treasury’s solicitation was for one or more 
“financial institutions” (see above) to provide 
asset management services for a portfolio of 
dollar denominated mortgage whole loans that 
Treasury will acquire from financial institutions.  
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Treasury indicated that it was considering whole 
loans to include residential first mortgages, 
home equity loans, second liens, commercial 
mortgage loans, and possibly other types of 
mortgage loans acquired to promote market 
stability.  Under the solicitation, whole-loan 
asset management services include pre- and 
post-transactional diligence, whole loan 
transactional infrastructure, valuation and asset 
management services, cooperation with whole 
loan trustee/custodians, whole loan servicing 
and loss mitigation, surveillance and physical 
asset management, and operational and 
reporting services. 

Eligible institutions must satisfy criteria similar 
to that established for securities asset 
managers, except that the firm must currently 
manage a portfolio of at least $25 billion in 
mortgage loans, or provide evidence that it can 
scale its capacity to manage a portfolio of at 
least that size.  The institution must also 
identify an approach to provide meaningful 
opportunities to small and minority- and 
women-owned businesses as subcontractors to 
the institution.   

Treasury requested interested firms to submit 
information on organization and staffing; loan 
portfolios; mortgage credit and loan valuation 
expertise, including managing distressed 
mortgage assets; personnel; services 
conducted through affiliates and/or third party 
contractors; opportunities for small and 
minority- and women-owned businesses; 
integration of asset management services; 
operational capacity; outreach to smaller 
institutions to provide them with opportunities 
for loan sales in the TARP; a viable timeline for 
assembling the whole loan asset management 
services; strategic recommendations for 
portfolio acquisition and management; 
performance measurement metrics; risk 
management oversight; potential conflicts of 
interest and avoiding, mitigating, or neutralizing 
conflicts; and a proposed fee schedule. 

• Global Criteria – In addition to the above 
criteria, all institutions must have a policy that 

adequately addresses potential conflicts of 
interest.  And the institution must be able and 
willing to work with and coordinate other 
financial institutions, Federal entities and 
agencies, other governmental entities, and 
other organizations.   

B. Small and Minority- and Women-Owned 
Institutions 

Pursuant to EESA § 116, a particular focus of 
Treasury in connection with the TARP is the 
availability of opportunities for participation by 
small and minority- and women-owned 
institutions.  Treasury addressed this by 
indicating in its solicitation for custodian, 
accounting, auction management and similar 
infrastructure services that a basis of the 
selection criteria was the creation of these 
opportunities by an applicant.  With respect to 
securities asset management services, Treasury 
indicated that it will “at a future date” issue a 
separate notice for smaller and minority- and 
women-owned institutions that may not meet 
the $100 billion assets under management 
criteria above.  Such institutions will be 
designated as sub-managers within the 
portfolio.  Finally, Treasury indicated in its 
solicitation for whole loan asset managers that 
it may “at a future date” issue a separate notice 
for smaller and minority- and women-owned 
institutions that may not meet the $25 billion 
mortgage portfolio criteria above.  Such 
institutions would be designated as contractors 
or sub-managers within a portfolio. 

C. Looking Forward 

It is worth emphasizing at this point that these 
solicitations for services by Treasury appear to 
be more in the nature of a kick-off than full 
implementation of the TARP provisions of the 
EESA.  Clearly, there are many aspects of the 
program that need to be worked out, and there 
appear to be significant opportunities for 
participation as well as considerable latitude for 
mismanagement and abuse.  With this thought 
in mind, all firms considering participation in 
the TARP must carefully weigh the costs and 
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benefits of participation.  In particular, any 
serious candidates should take significant steps 
in documenting all aspects of their submission 
to ensure issues are adequately addressed and 
carefully thought out.  And this advice goes 
double for firms ultimately awarded these 
contracts.   

Given the political climate and high stakes 
involved with the shear volume of assets and 
amount of taxpayer money that is on the table, 
the likelihood of ongoing Congressional 
oversight and monitoring is extremely high (and 
this is borne out by the numerous provisions of 
the EESA requiring reporting and/or 
coordination with Congress).  Firms should be 
prepared to answer any and all inquiries from 
agencies, including the newly designated 
Special Inspector General for the TARP (who 
will be appointed by the President), and 
Congress regarding their operations and 
success in meeting the terms of their TARP 
contract.  Although the Federal Acquisition 
Regulation does not apply, there are numerous 
provisions of the EESA that fill that void. 

Treasury expects to announce the results of 
initial selections from these three competitions 
next week.  In some cases more than one 
financial agent may be chosen.  More than 
anything else, these selections may provide the 
best insight into what to expect from Treasury 
and the TARP going forward.   

IV. OVERVIEW OF MAJOR TAX 
PROVISIONS AND RELATED ISSUES 

The bill signed into law by the President on 
October 3 actually consisted of three pieces of 
legislation, the EESA (set forth in Division A of 
the final bill), the Energy Improvement and 
Extension Act of 2008 (“EIEA” at Division B), 
and the Tax Extenders and Alternative Minimum 
Tax Relief Act of 2008 (“TEAMTRA” at Division 
C). 

 

A. EIEA and TEAMTRA Tax Provisions 

Following are the highlights of the non-EESA 
tax provisions (in Divisions B and C of the 
recently enacted legislation): 

• Energy Conservation Bonds – Authorizes 
$800 million of qualified energy conservation 
bonds to be issued by state or local government 
and used for certain conservation purposes.48  

• Green Building Bonds – Extends the period 
for issuing certain tax exempt bonds to support 
qualified green buildings and sustainable design 
projects to September 30, 2012.49  

• Oil and Gas Production Deduction – Limits 
IRC § 199 deduction for income attributable to 
the domestic production of oil, gas, or primary 
products thereof to six percent of qualified 
production activities or taxable income of the 
taxpayer, for taxable years beginning after 
2009.50    

• Research Credit – Extends the research 
credit to amounts paid or incurred on or before 
December 31, 2009, and terminates the 
alternative incremental credit for tax years 
beginning after December 31, 2008.51  

• New Markets Tax Credit – Applies a $3.5 
billion new markets tax credit limitation for 
2009.52  

• Subpart F Active Financing Exception – 
Extends the subpart F exception for active 
financing income to taxable years of a foreign 
corporation beginning before January 1, 2010.53  

• Subpart F Income Look-Through Rule – 
Extends to January 1, 2010, the subpart F look-
through rule for dividends, interest, rents, and 
royalties received from a related controlled 
foreign corporation to the extent such income is 
attributable or properly allocable to income of 
the related corporation that is neither subpart F 
income nor income effectively connected with a 
U.S. trade or business.54  

• Stock Sale Adjusted Basis – Requires 
certain stock brokers to report to the IRS their 
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customers’ adjusted basis for certain stocks 
sales and option transactions.55  

• Leasehold Improvements Cost Recovery 
– Extends to January 1, 2010, the 15-year 
straight line cost recovery for qualified 
leasehold improvements.56  

• Film and TV Production Costs – Extends 
for one year the expensing of certain costs of 
qualified film and television productions and 
provides additional incentives for the production 
of such works in the United States.57     

• Hurricane Katrina Work Credit – Extends 
from two years to four years the work 
opportunity credit for employees located in 
places struck by Hurricane Katrina.58  

• Gulf Zone Rehab Credit – Extends for one 
year the increased rehabilitation credit for 
structures in the Gulf Opportunity Zone.59  

• Heartland Natural Disaster Credit – 
Provides various incentives and relief provisions 
to certain states in the Midwest struck by 
natural disasters in the summer of 2008 and 
areas affected by Hurricane Ike.60  

• DC Enterprise Zone Credit – Extends to 
December 31, 2009, the establishment of the 
District of Columbia Enterprise Zone for certain 
tax incentives.61  

• Federal Unemployment Tax – Extends for 
one year through calendar 2009 the 6.2 percent 
rate of the federal unemployment tax, which 
now falls to 6.0 percent in calendar year 
2010.62  

• Individual Sales Tax Election – Extends to 
January 1, 2010, the election for individuals to 
deduct state and local sales taxes in lieu of 
state and local income taxes.63  

• Individual Real Property Tax Deduction – 
Extends to taxable years beginning in 2009 the 
additional standard deduction for individuals for 
real property taxes.64   

B. Recent Tax Developments 

Following are the highlights of several recent 
tax developments bearing on the EESA and the 
TARP, as well as various participants in the 
national economic recovery process: 

• Loss Carrybacks in Bank Acquisitions – 
Any deduction properly allowed after an 
ownership change to a corporation that is a 
regulated bank with respect to losses on loans 
or bad debts (including any deduction for a 
reasonable addition to a reserve for bad debts) 
will not be denied to the bank as a built-in loss 
or a deduction that is attributable to periods 
before the change date under IRC § 382(h).65  

• Auction Rate Securities – IRS guidance 
providing favorable treatment to certain 
taxpayers holding auction rate securities, 
purchased before February 14, 2008, who 
receive or accept settlement offers with respect 
to the securities.66   

• Tax Treatment of Securities Lenders on 
Borrower Default – Permits a securities lender 
in a securities loan to purchase identical 
securities with the collateral received in 
exchange for the loan without realizing gain or 
loss in circumstances in which the securities 
borrower defaults.67   

• Treatment of Fannie Mae and Freddie 
Mac Losses – IRC § 382 rules (limiting losses 
and deductions following certain corporate 
ownership changes) generally will not apply to 
Fannie Mae and Freddie Mac for any date on or 
after the date on which the U.S. (or related 
entity) acquires stock in either of those 
corporations in a purchase pursuant to the 
Housing and Economic Recovery Act of 2008.68  

• Treatment of Certain Capital Contribution 
under IRC § 382 – A capital contribution will 
not be presumed to be part of a plan the 
principal purpose of which is to avoid the rules 
of IRC § 382 solely because such contribution 
was made during the two-year testing period.  
The notice also sets forth four safe harbors for 
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capital contributions, stating that a contribution 
that satisfies one of the safe harbors will be 
presumed not to be part of a plan to avoid.69  

• Tax Treatment Where U.S. Becomes 
Majority Owner – IRC § 382 rules generally 
will not apply in the case of certain acquisitions 
not described in Notice 2008-76, in which the 
U.S. (or related entity) becomes a direct or 
indirect owner of a more than 50% interest in a 
loss corporation.70  

• Investments by Controlled Foreign 
Corporations (CFCs) – IRS to issue 
regulations allowing a CFC to exclude from the 
definition of an “obligation,” for purposes of IRC 
§ 956, an obligation that would otherwise 
constitute an investment in U.S. property, as 
long as the obligation was collected within 60 
days from the time it was incurred.  The 
exclusion will not apply if the CFC holds such 
obligations for 180 or more calendar days 
during the tax year.71   

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings London lawyers: 

Kevin L. Petrasic  
202-551-1896 
kevinpetrasic@paulhastings.com 

Benjamin Shreck  
202-551-1839 
benjaminshreck@paulhastings.com 

Anne C. Loomis 
202-551-1866 
anneloomis@paulhastings.com

 

 
1 EESA § 101(a)(1).  Troubled assets also include any other financial instrument the Treasury Secretary, in consultation 
with the Chairman of the FRB, determines is necessary to promote financial market stability.  EESA § 3(9). 

2 EESA § 102(a).  Pursuant to EESA § 102(c), Treasury is required to establish risk-based premiums for any guarantees in 
an amount sufficient to cover anticipated claims.  The amount of any guarantees issued by Treasury count toward the 
overall expenditure limitations imposed on Treasury under the EESA. 

3 EESA § 3(9). 

4 EESA requires that the FDIC be considered in the selection of asset managers for whole loans.  EESA §107. 

5 EESA § 101(c). 

6 Treasury may waive Federal Acquisition Regulation provisions where compelling circumstances make compliance contrary 
to the public interest.  Such waivers must be reported to Congress within 7 days.  If provisions related to minority 
contracting are waived, the Secretary must develop alternate procedures to ensure inclusion of minority contractors.  EESA 
§107. 

7 EESA § 101(d) 

8 Among the requirements are that Treasury consult with the FRB, Federal Reserve Bank of New York (“FRB-NY”), Federal 
Deposit Insurance Corporation (“FDIC”), the Office of Comptroller of the Currency (“OCC”), Office of Thrift Supervision 
(“OTS”) and Department of Housing and Urban Development (“HUD”) when exercising authority under the Act. [§101(b)] 

9 EESA § 101(a)(3). 

10 EESA § 113.  Treasury is also required to consider: means for providing stability to or preventing disruption of financial 
markets or banking system; protecting taxpayers; keeping families in their homes; the financial strength and long-term 
viability of an institution; whether a purchase is most efficient use of funds under EESA; wide participation in the program; 
small institutions impacted by devaluation of GSE stock; stability for cities and counties; and retirement plans. EESA § 
103. 

11 EESA § 108. 

12 EESA § 101(e). 
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13 Funds are deemed appropriated at the time of expenditure. EESA § 118. 

14 EESA § 115.  Treasury is to use proceeds from the sale of public debt to fund troubled asset acquisitions.  EESA § 118.  
Revenues and proceeds from asset sales are to be deposited into the general fund of the Treasury. EESA § 106. 

15 EESA § 134. 

16 EESA § 120. 

17 The FSOB is comprised of the Treasury Secretary, FRB Chairman, Federal Housing Finance Board (“FHFB”) Director, the 
Chairman of the Securities and Exchnage Commission (“SEC”) and the HUD Secretary. 

18 EESA § 104. 

19 GAO is required to report to Congress every 60 days, and prepare annual audited (GAAP) financial statements of TARP.  
EESA § 116. 

20 The Special Inspector General is required to report quarterly to Congress.  EESA § 121. 

21 The Panel must report to Congress monthly and submit a special report on regulatory reform by January 20, 2009. 
EESA § 125. 

22 EESA § 119. 

23 EESA § 114. 

24 Monthly reports must include actual funding expenditures and a detailed financial statement regarding expenditure of 
funds for agreements, guarantees, transactions, assets purchased, projected costs/liabilities, operating expenses, 
valuation methods, and vehicles established. EESA §105(a). 

25 EESA § 105(b). 

26 EESA § 102(b). 

27 EESA § 117. 

28 Treasury is required to coordinate with FDIC, FRB, Federal Housing Finance Agency (“FHFA”), HUD and other federal 
entities to acquire troubled assets and encourage loan modification and to keep bona fide tenants in their homes.  Treasury 
is also required to encourage servicers to take advantage of the HOPE for Homeowners Program.  EESA § 109.   

29 EESA § 110. 

30 EESA § 124. 

31 EESA § 132. 

32 The study, due to Congress January 1, 2009, includes the impact of FAS 157 on balance sheets, quality of financial 
information, and other matters.  EESA § 133. 

33 These include limits on compensation for excessive risk-taking, “claw-back” provisions for inappropriately paid bonuses 
or other incentive compensation, and prohibitions on golden parachute payments.  EESA § 111(b). 

34 EESA § 111(c). 

35 EESA § 302. 

36 EESA § 136.   

37 EESA § 131. 

38 EESA § 128.  On October 6, 2008, the FRB announced it will begin paying interest on such reserve balances. 

39 EESA § 129.   

40 EESA § 112. 

41 EESA § 301. 

42 EESA § 303. 
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43 EESA § 202.  Also requires CBO to report to Congress within 45 days of OMB’s semi-annual report on CBO’s assessment 
of OMB’s report. 

44 EESA § 203. 

45 EESA § 204. 

46 EESA § 105(c). 

47 EESA § 125. 

48 EIEA § 301. 

49 EIEA § 307. 

50 EIEA § 401. 

51 TEAMTRA § 301. 

52 TEAMTRA § 302. 

53 TEAMTRA § 303. 

54 TEAMTRA § 304. 

55 EIEA § 403. 

56 TEAMTRA § 305. 

57 TEAMTRA § 502. 

58 TEAMTRA § 319. 

59 TEAMTRA § 320. 

60 TEAMTRA Title §§ 701-712. 

61 TEAMTRA § 322. 

62 EIEA § 405. 

63 TEAMTRA § 201. 

64 TEAMTRA § 204. 

65 Notice 2008-83. 

66 Revenue Procedure 2008-58. 

67 Revenue Procedure 2008-63. 

68 Notice 2008-76. 

69 Notice 2008-78. 

70 Notice 2008-84. 

71 Notice 2008-91.  The Notice applies only for a CFC’s first two taxable years ending after October 3, 2008. 

18 Offices Worldwide Paul, Hastings, Janofsky & Walker LLP www.paulhastings.com 

StayCurrent is published solely for the interests of friends and clients of Paul, Hastings, Janofsky & Walker LLP and should in no way be relied upon or construed as legal 
advice. The views expressed in this publication reflect those of the authors and not necessarily the views of Paul Hastings. For specific information on recent 
developments or particular factual situations, the opinion of legal counsel should be sought. These materials may be considered ATTORNEY ADVERTISING in some 
jurisdictions. Paul Hastings is a limited liability partnership. Copyright © 2008 Paul, Hastings, Janofsky & Walker LLP. 

IRS Circular 230 Disclosure: As required by U.S. Treasury Regulations governing tax practice, you are hereby advised that any written tax advice contained herein or 

attached was not written or intended to be used (and cannot be used) by any taxpayer for the purpose of avoiding penalties that may be imposed under the 
U.S. Internal Revenue Code. 

 


