
FCC Rules Governing Local Telephone Networks Expire 
Competitive Carriers, Industry Associations Will Seek Supreme Court Review

On June 14, 2004, the U.S. Supreme Court 
declined to hear requests by AT&T, MCI, and 
the National Association of Regulatory Utility 
Commissioners (“NARUC”) to stay the man-
dates issued by the U.S. Court of Appeals for the 
District of Columbia Circuit’s March 2, 2004 
decision in United States Telecom Association 
v. Federal Communications Commission.  The 
Supreme Court’s denial of the requests followed 
U.S. Solicitor General Theodore Olson’s June 9, 
2004 announcement that his office would not seek 
an appeal of that decision.  The March 2, 2004 
ruling vacated and remanded substantial portions 
of the Federal Communications Commission’s 
(“FCC’s”) August 21, 2003 Report and Order 
(the “Triennial Review Order”), which established 
rules to identify the portions of local telephone 
networks (“unbundled network elements” or 
“UNEs”) that must be made available to competi-
tors on an unbundled basis by the incumbent local 
exchange carriers (“ILECs”).  Solicitor General 
Olson decided to forgo such an appeal after the 
D.C. Circuit denied on June 4 requests by the 
FCC and various competitive carriers to extend 
a stay that had been in effect since March 2004 
with respect to the decision’s mandates.

Background

The D.C. Circuit’s March 2, 2004 ruling is being 
viewed as a victory by ILECs, such as the regional 
Bell operating companies (“RBOCs”), who want 
to curtail the ability of competitive local exchange 
carriers to offer services using unbundled network 
elements at discounted rates set using the FCC-
mandated TELRIC methodology.  The incumbents 
maintain that TELRIC rates are artificially low.

Certain competitive carriers which utilize UNEs 
to provide local telephone services and fought 
to preserve access to incumbent networks on an 
unbundled basis at TELRIC-based rates have 
viewed the court’s decision as a setback.  These 
carriers regard UNE access at the TELRIC rates 
as a necessary means to provide local services.  
Furthermore, the D.C. Circuit’s ruling represented 

the third instance in which a federal court struck 
down the FCC’s attempts at establishing a regime 
to govern the terms and conditions under which 
competitors could access incumbent networks.

Implications

In the short term, the Supreme Court’s denial of 
the stay requests means that the D.C. Circuit’s 
decision vacating certain of the FCC’s UNE rules 
became effective on June 15, 2004.  The D.C. 
Circuit’s March 2 decision initially provided a 60-
day stay, which the court extended through June 
15, 2004 at the FCC’s request in order to allow 
carriers time to negotiate new commercial agree-
ments for network access.  (So far, few such agree-
ments have been reached).  The deadline for filing 
a petition for writ of certiorari to request Supreme 
Court review of the D.C. Circuit’s decision is 
June 30, 2004.  Although the Supreme Court has 
denied the stay requests, competitive carriers, 
industry associations, and state regulators have 
already indicated that they intend to seek Supreme 
Court review of the D.C. Circuit’s decision.  

The FCC will not participate in an appeal of the 
D.C. Circuit’s ruling.  The FCC’s Commissioners 
initially were split 3-2 on the Triennial Review 
Order and on whether or not to appeal the D.C. 
Circuit’s ruling.   However, FCC Commissioner 
Martin, who holds the swing vote, has stated 
that he no longer supports an appeal of the D.C. 
Circuit’s ruling given the Solicitor General’s deci-
sion to forgo such an appeal.  Commissioner 
Martin’s withdrawal of support for an appeal 
eliminates the majority vote that would be neces-
sary for the Commission to undertake an appeal.  
As a practical matter, the decisions of both the 
Solicitor General and the FCC not to appeal the 
D.C. Circuit’s ruling to the Supreme Court reduce 
the likelihood that the Supreme Court will take 
the appeal.    

In addition, FCC Chairman Powell has stated 
that the FCC will work to promptly establish an 
interim set of rules to govern access to incumbent 
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networks.  The National Telecommunications 
and Information Administration (“NTIA”) has 
urged the FCC to adopt interim rules that would 
last one year, unless superseded by permanent 
rules, and would prohibit the RBOCs from rais-
ing wholesale rates during this period.  As to the 
current situation, state regulators have expressed 
concern that they will face a challenging task in 
arbitrating disputes over wholesale rates between 
the incumbents and competitors without federal 
guidance before interim or replacement rules can 
be implemented.  As a result, some state regula-
tors have passed or are considering orders requir-
ing the RBOCs to maintain the status quo on 
rates.

The FCC has asked for, and received from the 
RBOCs, commitments not to raise rates immedi-
ately.  Those commitments differ slightly in scope 
and length, but the RBOCs argue that they will 
protect competitive carriers during this period 
of uncertainty.  The incumbents also claim that 
most existing interconnection agreements contain 
change of law provisions that allow current terms 
and conditions to remain in effect until the agree-
ments are renegotiated, which would bar any sud-
den increase in rates.

In the longer term, competitive carriers relying 
upon access to incumbent networks in order to 

provide their own services will likely see the costs 
of providing service increase because the ILECs 
will no longer be bound by the FCC’s methodol-
ogy for setting network access rates and will be 
free to raise such rates.  Certain competitive car-
riers have indicated that they will have to raise 
the rates they charge to customers as a result, or 
may even have to stop providing service in certain 
markets in which they are unable to operate prof-
itably without the FCC-mandated rates.  In fact, 
a number of competitive carriers have already 
announced service cutbacks in certain states.  

Although a limited number of renegotiated 
UNE agreements were reached during the FCC-
requested stay of the D.C. Circuit’s mandates, the 
RBOCs have pointed toward these new wholesale 
services agreements as evidence that commercially 
negotiated agreements are possible in the absence 
of a strict FCC-mandated UNE regime.  Future 
FCC interim rules governing competitors’ access 
to UNEs may help to minimize short-term confu-
sion and a sudden raise in rates while Supreme 
Court appeal requests are pending, particularly 
if the interim rules contain a lengthy freeze on 
RBOC wholesale rates as suggested by the NTIA.
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Hastings, Janofsky & Walker LLP and 
should in no way be relied upon or 
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