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Certain Shelf Registration Statements Are 
Scheduled to Expire Beginning December 1, 2008 
BY TERI O’BRIEN 

As part of the Securities Offering Reforms 
adopted by the Securities and Exchange 
Commission (“SEC”) on June 29, 2005,1 the 
SEC amended Rule 415—the rule governing the 
use of shelf registration statements—to provide 
that certain shelf registration statements filed 
under the Securities Act of 1933, as amended 
(the “Securities Act”), automatically expire after 
three years. With respect to affected shelf 
registration statements first made effective on 
or before December 1, 2005, the three-year 
period is deemed to have begun on December 
1, 2005 (regardless of how long such 
registration statements had been effective prior 
to such date). With respect to affected shelf 
registration statements first made effective 
after December 1, 2005, the three-year period 
is measured from the effective date of the 
registration statement. Post-effective 
amendments to extend expiring shelf 
registration statements are not authorized; 
issuers must instead file new replacement 
registration statements prior to the applicable 
expiration dates. Accordingly, beginning as 
early as December 1, 2008, certain issuers will 
need to file replacement registration statements 
to continue their ability to effect shelf take 
downs in the future.  

Shelf Registration Statements Subject to 
the Three-Year Expiration Provisions 

The three-year expiration provisions only apply 
to certain types of shelf registration statements. 
Pursuant to Securities Act Rule 415(a)(5), such 
shelf registration statements include: 

• Automatic shelf registration statements 
on Form S-3ASR (“ASRs”) filed by well-
known seasoned issuers (“WKSIs”);2 

• Shelf registration statements on Form S-
3 or Form F-3 covering securities that are 
to be offered and sold on an immediate, 
continuous or delayed basis by or on 
behalf of the registrant, a majority-
owned subsidiary of the registrant or a 
person of which the registrant is a 
majority-owned subsidiary; 

• Shelf registration statements covering 
securities that will be offered promptly 
after initial effectiveness on a continuous 
basis and for a period that may extend 
more than 30 days after the date of initial 
effectiveness; and 

• Shelf registration statements covering 
mortgage-related securities, including 
mortgage-backed debt and mortgage 
participation or pass-through certificates.  
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Significantly, shelf registration statements 
covering secondary offerings (i.e., resales of 
securities by selling security holders) do not 
expire and need not be replaced with a new 
registration statement. 

Shelf Registration Statements Not 
Subject to the Three-Year Expiration 
Provisions 

Only those types of shelf registration 
statements listed above are subject to the 
three-year expiration provisions. Accordingly, 
the expiration provisions do not apply to the 
following commonly used shelf registration 
statements, unless they are ASRs: 

• Registration statements covering 
secondary offerings (i.e., resales by 
selling security holders); 

• Registration statements registering 
securities to be offered and sold 
exclusively to existing security 
holders pursuant to a dividend 
reinvestment plan (“DRIP”) of the 
registrant3; 

• Registration statements on Form S-8 
covering securities to be offered and sold 
pursuant to an employee benefit plan of 
the registrant; 

• Registration statements covering 
securities to be issued upon the exercise 
of outstanding options, warrants or other 
rights; 

• Registration statements covering securities 
to be issued upon the conversion of other 
outstanding securities; and 

• Acquisition shelf registration statements 
covering securities to be issued in 
connection with a business combination 
transaction. 

We summarize the various registration 
statements subject to the three-year expiration 

provisions in the table attached as Annex A to 
this Client Alert. 

What Companies Should Do Now to Address 
Expiring Shelf Registration Statements 

All public companies with effective shelf registration 
statements should review their filings to determine 
(i) whether the three-year expiration provisions 
apply to them and, if so, what the applicable 
expiration dates are and (ii) what actions are 
appropriate in light of such expirations and other 
relevant considerations.4 To the extent an issuer 
decides to continue an ongoing registered offering 
that is scheduled to expire, it must file a new 
registration statement before the expiration date 
of the prior registration statement. This process 
involves some planning, as it will be necessary for 
the issuer to coordinate with third parties, including 
its independent accountants and any offering 
participants. 

The SEC has provided some valuable transition 
relief to ensure that issuers that are not eligible 
or have not elected to use an ASR5 do not 
experience a gap in their ongoing registered 
offerings because they are unable to get a new 
registration statement declared effective before 
the prior registration statement expires. 
Pursuant to Securities Act Rule 415(a)(5), as 
long as an issuer files its new registration 
statement before the expiration date of the 
prior registration statement: 

• Securities covered by the prior 
registration statement may continue to 
be offered and sold until the earlier of 
(i) the effective date of the new 
registration statement or (ii) 180 days 
after the third anniversary of the initial 
effective date of the prior registration 
statement; and 

• Continuous offerings of securities covered 
by the prior registration statement that 
began within three years of the initial 
effective date may continue until the 
effective date of the new registration 
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statement if such offering is permitted 
under the new registration statement.  

The SEC also permits issuers to include any 
unsold securities covered by the prior 
registration statement on the new registration 
statement prior to its effective date and get 
credit for any “unused portion” of the previously 

paid filing fee. The amount of unsold securities 
to be included should be identified on the 
bottom of the facing page of the new 
registration statement, or latest amendment 
thereto, together with any filing fee paid in 
connection with such unsold securities. Such 
filing fee will continue to be applied to such 
unsold securities. 
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ANNEX A  
 

APPLICABILITY OF THREE-YEAR EXPIRATION PROVISIONS 

Type of Registration Statement 

Subject to 
Three-year 

Expiration?* 

Automatic shelf registration statement Yes 

Resale registration statements covering offerings by selling security holders No 

Registration statements covering securities to be offered and sold exclusively to 
existing security holders pursuant to a dividend reinvestment plan (“DRIP”) No 

Registration statements covering securities to be offered and sold to new investors 
pursuant to a DRIP Yes 

Registration statements on Form S-8 registering securities to be offered and sold 
pursuant to an employee benefit plan No 

Registration statements covering securities to be issued upon the exercise of 
outstanding options, warrants, etc. No 

Registration statements covering securities to be issued upon conversion of other 
outstanding securities No 

Registration statements covering securities pledged as collateral No 

Registration statements on Form F-6 No 

Registration statements covering mortgage-related securities Yes 

Registration statements covering securities issued in connection with business 
combination transactions No 

Registration statements on Form S-3 or Form F-3 covering securities to be offered and 
sold on an immediate, continuous or delayed basis by or on behalf of the registrant, a 
majority-owned subsidiary of the registrant or a person of which the registrant is a 
majority-owned subsidiary Yes 

Registration statements covering securities to be offered promptly after initial 
effectiveness on a continuous basis and for a period which may extend more than 30 
days after the date of initial effectiveness Yes 

 

* A registration statement not otherwise subject to the expiration provisions would be subject to three-year expiration if 
made under an ASR.
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If you have any questions regarding this client alert, please do not hesitate to contact any 
of the following Securities and Capital Markets lawyers:

Atlanta 
Elizabeth H. Noe 
404-815-2287 
elizabethnoe@paulhastings.com 

Hong Kong 
Neil Torpey 
852-2867-9902 
neiltorpey@paulhastings.com 

Joseph A. Sevack 
852-2867-9920 
josephsevack@paulhastings.com 

Los Angeles 
Robert R. Carlson 
213-683-6220 
robcarlson@paulhastings.com 

Robert A. Miller, Jr. 
213-683-6254 
robertmiller@paulhastings.com 

New York 
Esteban A. Ferrer 
212-318-6444 
steveferrer@paulhastings.com 

Jeffrey J. Pellegrino 
212-318-6932 
jeffreypellegrino@paulhastings.com 

Keith D. Pisani 
212-318-6058 
keithpisani@paulhastings.com 

Vince Pisano 
212-318-6490 
vincepisano@paulhastings.com 

Scott R. Saks 
212-318-6311 
scottsaks@paulhastings.com 

William F. Schwitter 
212-318-6400 
williamschwitter@paulhastings.com 
 
Michael L. Zuppone 
212-318-6906 
michaelzuppone@paulhastings.com 

Orange County 
Stephen D. Cooke 
714-668-6264 
stephencooke@paulhastings.com 

John F. Della Grotta 
714-668-6210 
johndellagrotta@paulhastings.com 

Palo Alto 
Robert A. Claassen 
650-320-1884 
robertclaassen@paulhastings.com 

Paris 
Joel M. Simon 
33-1-42-99-04-45 
joelsimon@paulhastings.com 

San Diego 
Leigh P. Ryan 
858-720-2506 
leighryan@paulhastings.com 
 
Teri O’Brien 
858-720-2520 
teriobrien@paulhastings.com 

San Francisco 
Jeffrey T. Hartlin 
415-856-7024  
jeffhartlin@paulhastings.com 

Thomas R. Pollock 
415-856-7047 
thomaspollock@paulhastings.com 

Gregg F. Vignos 
415-856-7210 
greggvignos@paulhastings.com 

Shanghai 
Jim Hildebrandt 
86-21-6103-2709 
jimhildebrandt@paulhastings.com 

Tokyo 
Kenju Watanabe 
81-3-6229-6003 
kenjuwatanabe@paulhastings.com 
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1 See Securities Offering Reform, Securities Act Release No. 33-8591 (July 19, 2005). A copy of the release is available on 
the SEC’s website at www.sec.gov/rules/final/33-8591.pdf. For a comprehensive discussion of the Securities Offering 
Reform, please see our Client Alert, “SEC Adopts Securities Offering Reform,” available on our website at 
http://www.paulhastings.com/assets/publications/438.pdf?wt.mc_ID=438.pdf. 

2 An ASR filed by a WKSI is effective immediately upon filing without SEC review. 

3 If the registration statement covers securities to be offered and sold to new investors pursuant to a DRIP, it would be 
subject to the three-year expiration provisions. 

4 In particular, issuers should consider (i) whether it is necessary to file a new registration statement in light of recent 
amendments to Securities Act Rule 144, which provide, in part, that shares of reporting issuers held by nonaffiliates for 
more than six months may be publicly sold with no restrictions so long as the current public information requirement has 
been satisfied and (ii) the provisions of any registration rights agreements to which they are a party. 

5 Issuers intending to file a new ASR need to re-evaluate whether they still meet the test for WKSI status at the point of 
filing. In order to qualify as a WKSI, an issuer must (i) be current and timely in its reporting obligations under the 
Securities Exchange Act of 1934, as amended, (ii) not be an “ineligible issuer” and (iii) as of a date within 60 days of its 
eligibility determination date, (A) have a worldwide non-affiliate public float of voting and non-voting equity of $700 million 
or more, or (B) have issued for cash over the prior three years at least $1 billion aggregate principal amount of non-
convertible securities, other than common equity and common stock equivalents, in primary offerings registered under the 
Securities Act. The eligibility determination date is the latest of (i) the time of filing of the issuer’s most recent shelf 
registration statement, (ii) the time of its most recent amendment to a shelf registration statement for purposes of 
complying with Section 10(a)(3) of the Securities Act or (iii) if the issuer has not filed a shelf registration statement or 
amended shelf registration statement for 16 months, the time of the filing of the issuer’s most recent annual report on 
Form 10-K or Form 20-F, as applicable.  
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