
FCC Begins Implementing CAN-SPAM Act and Proposes 
Certain Changes for Telemarketing Rules
By Michelle W. Cohen

In a recently released Notice of Proposed 
Rulemaking (“NPRM”), the Federal 
Communications Commission (“FCC”) is seeking 
comment on new rules to eliminate spam sent to 
wireless devices.  In addition, the FCC is seeking 
further comment on two topics concerning the 
Telephone Consumer Protection Act (“TCPA”): 
(1) rules that would give telemarketers who 
utilize artificial or prerecorded messages a certain 
amount of time to comply with restrictions on 
such calls to wireless devices when the telephone 
number in question had recently been ported from 
a wireline service; and (2) a new rule requiring 
telemarketers to update their calling lists against 
the do-not-call registry monthly rather than 
quarterly.

The CAN-SPAM Act

* Comments Due April 30, 2004
* Reply Comments Due May 17, 2004

As directed by the Controlling the Assault of 
Non-Solicited Pornography and Marketing Act of 
2003 (the “CAN-SPAM Act” or “Act”), the FCC 
must promulgate rules regarding certain CAN-
SPAM issues no later than September 26, 2004.  
These issues are summarized below.

Protecting consumers from unwanted “mobile 
service commercial messages”(“MSCMs”).

The CAN-SPAM Act defines a MSCM as a 
“commercial electronic mail message that is 
transmitted directly to a wireless device that is 
utilized by a subscriber of commercial mobile 
service…in connection with that service.”  The 
FCC seeks comment on whether MSCMs are 
limited to messages sent to an e-mail address 
provided by a wireless service provider for 
delivery to the addressee subscriber’s wireless 
device.  The FCC also asks whether the actual 
transmission technique used to deliver the message 
is relevant.  The FCC assumes that messages 

forwarded by a subscriber from a server to his 
own wireless device would not be covered by this 
definition.

Providing wireless subscribers with the ability 
to avoid receiving such messages that are sent 
without their prior consent.

The FCC believes the CAN-SPAM Act intends 
to give consumers the ability to bar receipt of 
all MSCMs, but interprets this as meaning the 
consumer must take affirmative action to do 
so (i.e., no blanket prohibition against such 
messages in the first instance).  Specifically, the 
CAN-SPAM Act states that subscribers shall 
have the ability to avoid receiving such messages 
“unless the subscriber has provided express prior 
authorization to the sender.”  The NPRM asks 
whether the Act should be interpreted as barring 
all MSCMs to a subscriber unless the sender first 
obtains express authorization, or alternatively, 
whether the subscriber should be required to take 
steps to avoid such messages by indicating his 
desire not to receive such messages (e.g., at the 
time he subscribes to the mobile service).  The 
FCC seeks comment on the form and content 
that such “express prior authorization” should 
take (e.g., must it be in writing?  Could such a 
requirement be fulfilled electronically?)  

The FCC also is seeking comment on several 
technological and operational items.  Specifically, 
what technology could subscribers use to protect 
against unwanted MSCMs?  Do senders have 
the ability to determine whether an email is 
sent to a wireless device or elsewhere? The FCC 
indicates that receipt by a wireless devise may 
not be obvious from the email address.  What 
possible mechanisms exist to enable senders 
to recognize mobile service messaging by the 
email address (e.g., list of domain names for 
mobile service messaging; registry of individual 
subscriber addresses; unique mobile service-only 
domain names; requiring standard mobile service 
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subdomain names)?  Would a challenge-response 
mechanism be best?  This would be a mechanism 
that would automatically hold a message and 
notify the sender that the message was addressed 
to a mobile service subscriber.  What methods 
would allow mobile service providers to utilize 
blocking or filtering mechanisms (e.g., tagging 
commercial messages so that they are identifiable 
as such)?

Allowing wireless subscribers to indicate 
electronically their desire to avoid receiving future 
mobile service commercial messages from the 
sender.

The NPRM seeks comment on what technology 
could be used for opt-outs.  For instance, could 
the subscriber enter a special code to withdraw 
permission to receive MSCMs?  The FCC also 
asks whether it would be appropriate for senders 
to permit wireless subscribers to go to an Internet 
website to indicate their desire not to receive 
future MSCMs.

Should commercial mobile service providers be 
exempt from the requirement to obtain express 
prior authorization?

The CAN-SPAM Act excludes “transactional 
and relationship” messages from the definition 
of unsolicited commercial electronic mail.  Based 
upon this exemption, the FCC asks whether there 
are any messages that commercial mobile service 
providers send to their subscribers that would not 
already be exempt under the Act.

How senders can comply with the CAN-SPAM 
Act requirements generally.

Permissible MSCMs must comply with the CAN-
SPAM Act in general, (e.g., header information 
and required identifier, information on how to 
opt-out, postal address).  The FCC recognizes 
that there may be technical difficulties complying 
with these requirements for messages sent to 
mobile devices due to the fact that text messages 
usually have limits on message length.  The FCC 
is seeking comment on whether such issues will 
be mitigated in the near future with advances in 
technology. 

The Telephone Consumer Protection Act

Local Number Portability(“LNP”)

The TCPA prohibits calls to any wireless 
telephone number made using an automatic 
dialing system or an artificial or prerecorded 
message.  The FCC previously determined that 
this means both voice calls and text calls to 
wireless numbers.  However, with the onset 
of LNP, consumers can port their old wireline 
numbers to wireless service providers.  The 
FCC previously stated that telemarketers must 

take steps to identify such numbers and that 
such information is available from a number of 
sources.  The FCC has taken additional comment 
on the ability of telemarketers to comply with this 
requirement.  Specifically, the FCC is reviewing 
whether it should adopt a limited “safe harbor” 
for autodialed and prerecorded message calls 
placed to numbers that were recently ported from 
wireline to wireless numbers and the appropriate 
time period for such a safe harbor.  The FCC 
also is analyzing whether any safe harbor should 
sunset in the future.

Scrubbing Call Lists

In adopting the national do-not-call registry, 
both the FTC and the FCC required sellers (or 
entities telemarketing on behalf of the seller) 
to access the registry database on a quarterly 
basis.  Specifically, a seller would not be liable for 
placing calls to numbers on the do-not-call list if 
it could demonstrate that it was using a version 
of the list that was no more than three months 
old.  However, the Consolidated Appropriations 
Act of 2004, signed into law on January 23, 
2004, requires the FTC to amend its rules to 
require telemarketers to access the database on a 
monthly basis.1  Accordingly, the FCC has taken 
comment on whether it should amend its rules to 
mirror any amendment made by the FTC to its 
safe harbor rule.  The Appropriations Act does 
not require the FCC to do so; however the Do-
Not-Call Implementation Act directs the FCC to 
coordinate with the FTC to maximize consistency 
with the FTC’s rules.  The FCC is reviewing 
whether telemarketers would face any problems in 
scrubbing their call lists every 30 days instead of 
quarterly.  Although the formal comment periods 
with respect to these TCPA issues have passed, 
interested parties may still present their views to 
the agency in permitted ex parte filings.

Notes

1. The FTC recently amended its rules to require sellers and 
telemarketers to update their calling lists against the registry 
every 31 days in order to fall under the safe harbor provision; 
however this rule change is not effective until January 1, 
2005.
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