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New Federal Rule of Evidence 502 Governs 
Production of Privileged Materials in the Age of 
E-Discovery  

BY MAUREEN O’NEILL, KIRBY BEHRE AND CAMERON FOX 

On September 19, 2008, President Bush signed 
Senate Bill 2450 into law, which establishes 
Federal Rule of Evidence 502. The Rule will 
reduce the costs of privilege review associated 
with large e-discovery productions, and will 
limit the impact of intentional and inadvertent 
disclosures of attorney-client communications 
and attorney work product (collectively 
"protected information"). Under the Rule, 
parties can create the waiver rules that govern 
the proceeding, and those rules will be binding 
on third parties and in state proceedings.  

The intent of the new rule is to resolve 
longstanding disputes about the effects of both 
inadvertent and intentional disclosures of 
protected information. It also enables parties 
to reach their own agreements – and courts to 
enter orders – that address issues surrounding 
disclosures and waiver, that also will bind third 
parties and govern in other proceedings. As 
the advisory committee explained, the purpose 
of the new rule is “to provide a predictable, 
uniform set of standards under which parties 
can determine the consequences of a 
disclosure” of protected information. 

The Old Paradigm of Privilege Waiver 

Previously, a disclosure of protected 
information, whether intentional or 

inadvertent, could operate as a waiver of the 
protection not just as to the information 
disclosed, but also as to any undisclosed 
communications and information covered by 
that same privilege and pertaining to the same 
subject matter. This doctrine, known as 
“subject matter waiver,” forced parties 
involved in federal litigation to expend 
significant time and money to carefully screen 
all documents for privilege before producing 
them, to minimize the risk that inadvertent 
disclosure of one document did not cause a 
subject matter waiver as to other documents. 
The risk of inadvertent disclosure has been 
heightened by the increased use of e-mail and 
other electronic information, where the 
volumes can become staggering and a 
document-by-document review becomes 
unwieldy or even impossible. The subject 
matter waiver doctrine also prevented parties 
from reaching compromises and agreeing to 
disclose and waive the protection attached to 
certain documents, for fear that subject matter 
waiver would force the party to disclose all 
other related documents. 

Courts have been in conflict over whether an 
inadvertent disclosure of protected information 
constitutes a waiver. Some courts found that a 
disclosure must be intentional to constitute a 
waiver; some held that a careless or reckless 
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disclosure operated as a waiver; and still 
others found that any inadvertent disclosure 
waived privilege and work product, no matter 
how careful the disclosing party had been. 

Under the old paradigm, parties also were 
reluctant to enter into agreements regarding 
the scope and effect of disclosures and waiver, 
because such agreements – even if 
incorporated into a court order – would not 
bind third parties, and might not even bind the 
same parties in different litigation or regulatory 
proceedings. 

The New Paradigm – Federal Rule of 
Evidence 502 

The Consequences of Disclosures in 
Federal Proceedings 

Under the new Rule 502(a), inadvertent 
disclosure of protected information can never 
result in a subject matter waiver. Intentional 
disclosure of protected information in a federal 
proceeding or to a federal agency will operate 
as a subject matter waiver only if: (1) the 
waiver is intentional, (2) the undisclosed 
material covers the same subject matter as the 
materials that were disclosed, and (3) the 
materials “ought in fairness to be considered 
together.” Federal Rule of Evidence Rule 
502(a). Thus, subject matter waiver is 
“reserved for those unusual situations in which 
fairness requires a further disclosure of 
related, protected information, in order to 
prevent a selective and misleading 
presentation of evidence to the disadvantage 
of the adversary.” Advisory Committee 
Explanatory Note to Rule 502(a).  

Where a party makes an inadvertent disclosure 
of protected information in a federal 
proceeding or to a federal agency, the 
protection attached to the information will not 
be waived as long as the holder of the privilege 
or protection took reasonable steps to prevent 
the disclosure, and took reasonable, prompt 
steps to correct the error. Federal Rule of 
Evidence Rule 502(b). This new rule resolves 

the prior conflict among courts on this issue 
and reflects the majority view.  

The Consequences of Disclosures in State 
and other Federal Proceedings 

Rules 502(a) and 502(b), which concern 
disclosures made in a federal forum, apply 
both in federal and state proceedings. Rule 
502(c) provides that when a disclosure is made 
in a state forum, so long as the disclosure is 
not the subject of a state-court order 
concerning waiver, the disclosure will not 
operate as a waiver in a federal proceeding if 
the disclosure would not be a waiver under the 
federal rules, or is not a waiver under the law 
of the state where the disclosure occurred. This 
rule in essence instructs federal courts to apply 
the law that is most protective of privilege and 
work product, whether federal or state. Finally, 
Rule 502(f) makes clear that Rule 502 applies 
to state proceedings and to federal court-
annexed and federal court-mandated 
arbitration proceedings. 

The Consequences of Party Agreements 
and Court Orders 

Rules 502(d) and 502(e) may have the most 
significant and far-reaching consequences for 
litigants. According to Rule 502(e), an 
agreement between parties in a federal 
proceeding on the effect of a disclosure is 
binding only on the parties to the agreement, 
unless it is incorporated into a court order. 
Rule 502(d) provides that a federal court may 
enter an order governing the consequences of 
disclosure, and the terms of such an order will 
be enforceable against non-parties in any 
federal or state proceeding. Thus, these two 
rules enable parties to reach an agreement 
regarding the effects of disclosure and the 
scope of waiver, and if the agreement is 
incorporated into a court order, it will bind 
third parties and apply in other federal or state 
proceedings. This rule provides parties with 
“predictable protection” from court orders, and 
allows parties to plan in advance to limit the 
prohibitive costs of privilege and work product 
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review. Advisory Committee Explanatory Note 
to Rule 502(d). 

What Rule 502 Means for Litigants and the 
Burden of E-Discovery  

Rule 502 will apply in all proceedings 
commenced after the rule was enacted and, in 
some cases, may be applied to matters already 
pending.  

Litigants must still act “reasonably” to be 
sheltered by Rule 502(b) if protected 
information is disclosed inadvertently. Of 
course, what constitutes “reasonable steps” to 
prevent disclosure will become a source of 
dispute between parties. Factors the courts will 
consider in assessing reasonableness include 
the number of documents to be reviewed, the 
time constraints imposed on the review, the 
use of analytical software applications or 
linguistic tools in screening for privilege or 
work product, and the implementation of an 
efficient system of records management before 
litigation. Also, to be reasonable, a party likely 
will have to follow up on any “obvious 
indications” that protected information had 
been disclosed inadvertently. 

Because Rule 502 mitigates the impact of 
inadvertent disclosure, the time and cost of 
reviewing massive collections of e-mails and 
other documents may in many cases be 
substantially reduced. Also, litigants now have 
the flexibility to enter into appropriate 
agreements concerning the effects of dis-
closures and waivers with the confidence that 
these agreements, if adopted into a court 
order, will have binding effect beyond the 
immediate dispute.  

In many instances, parties may still prefer to 
conduct a page-by-page review of all produced 
documents for privilege, rather than reach a 
so-called “clawback” or “quick peek” 
agreement, because the strategic 
consequences of revealing privileged 
information to the other side may be too great. 
But such agreements may be appropriate and 
effective in certain litigation. There is no doubt, 
however, that Federal Rule 502 should allow 
litigants to spend less time and money 
preventing disclosures of protected information 
that would have, under the old paradigm, 
caused an unintended waiver. 

   

If you have any questions concerning these developing issues, please do not hesitate to contact any of 
the following Paul Hastings lawyers:

 
Maureen O’Neill 
maureenoneill@paulhastings.com 

 
Kirby Behre 
kirbybehre@paulhastings.com 

 
Cameron Fox  
cameronfox@paulhastings.com 
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