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MOFCOM’s Circular 51 – just streamlining foreign investments in retail 
and wholesale sectors or refl ecting a quiet transformation of MOFCOM?

There appears to be a recent trend for the Ministry
of Commerce (MOFCOM) to delegate its review re-
sponsibility and approval authority to its provincial
branches (COFTECs). In June, MOFCOM issued Cir-
cular 23 to delegate review responsibility over fi  lings 
of real estate foreign invested enterprises (FIEs) to
provincial COFTECs and in August, MOFCOM issued 
Circular 50 to delegate its approval authority
for certain FIEs and foreign invested joint stock com-
panies (FIJSCs), again to provincial COFTECs. Then,
on September 12, 2008, MOFCOM further delegated
its approval authority in the Circular on Delegation
of Approval Authority on Foreign Invested Commer-
cial Enterprises (FICEs) (Circular 51), which will likely 
streamline the approval process for enterprises in
the commercial sector, including retail and whole-
sale enterprises.

Before Circular 51, any establishment or change to an 
FICE generally involved a two-step review process 
that is set forth in the Procedures on Administration 
of Foreign Investment in Commercial Sectors (April 
2004). The application was required to be preliminar-
ily reviewed by provincial COFTECs, followed by a fi  
nal review by MOFCOM. The statutory timeline
for the two-step review process is four months, but
in practice the process tends to last longer.

Under Circular 51, MOFCOM delegated its authority
to approve establishment of FICEs and changes
to existing FICEs to provincial COFTECs. However,
MOFCOM retained fi  nal approval authority for FICEs 
that engage in sales without stores (e.g., via televi-
sion, telephone, mail order, the Internet and auto-
mated vending machine), and FICEs that engage in

wholesale of audio and video products, or sale of
books, newspapers and periodicals.

Just last month, MOFCOM delegated to provincial
COFTECs its approval power over (i) capital increase 
of less than US$100 million for FIEs in encouraged
and permitted industries, or less than US$50 million 
for FIEs in restricted industries, and (ii) establishment 
and changes to any FIJSC with a total investment (or, 
for a conversion of a limited liability company into 
an FIJSC, its appraised net asset value) of less than 
US$100 million in encouraged or permitted industries, 
or less than US$50 million in restricted industries. 
However, Circular 50 provides that such delegation 
would not apply where “specifi  c industrial policies” 
are involved, raising questions as to whether retail 
and wholesale sectors are carved out.

Circular 51 appears to address this issue, but it
raises additional questions. For example, it is un-
clear whether the delegation of approval authority
under Circular 51 is subject to the thresholds
under Circular 50, and whether an acquisition of 
a domestic commercial enterprise by a foreigner 
would constitute an “establishment” of a new 
FICE, and therefore may be approved by provincial 
COFTEC instead of MOFCOM.

We believe that the answers to the questions above
are likely to be in the affi  rmative. That said, in a
foreign acquisition of a domestic commercial enter-
prise, other rules may also apply. For example, we do 
not expect that Circular 51 will supersede the Rules
Regarding the Acquisition of Domestic Enterprises
by Foreign Investors (August 2006). Therefore, it is
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likely that round-trip investments and share swaps in 
the commercial sector will continue to be subject to
MOFCOM’s approval.

Since the end of 2005, MOFCOM has delegated various 
approval authority in the commercial sector to provincial 
COFTECs, subject to numerous restrictions such as 
operation models, category of products, area of stores, 
number of stores, and so forth. Until the issuance 
of Circular 51, the approval authority over FICEs had 
been largely centralized at MOFCOM. MOFCOM, to 
a certain extent, has taken on many responsibilities 
in recent years, and the latest moves may reflect a 
role transformation to (i) focus on the more “national” 
matters, such as roundtrip investments, outbound 
investments, regulation of real estate investments,  
anti-monopoly review, and so forth, and (ii) delegate 
day-to-day approvals of individual investments to lower 
levels of the ministry unless there are policy reasons  
not  to do so. We believe that this reorganization of roles 
will likely improve the efficiency of the review and  
approval of individual foreign investments.


