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I. INTRODUCTION

The Seventh Circuit has cautioned

against putting “together broad language

from courts’ opinions on several different

points so as to stretch the reach of the mail

and wire fraud statutes far beyond where

they should go.”1 In October 2019, an Illi-

nois federal district court ignored the

Seventh Circuit’s warning and denied a

motion to dismiss a criminal indictment

filed against two former precious metals

traders, James Vorley and Cedric Chanu.2

Although the indictment describes con-

duct expressly prohibited by Commodity

Exchange Act (“CEA”),3 the government

did not charge spoofing or commodities

fraud and instead charged the traders with

wire fraud and conspiracy to commit wire

fraud involving a financial institution,4

which carry significantly longer limita-

tions periods.5 Accordingly, the case pre-

sented an issue of first impression:

“whether a scheme to defraud [other]

commodities traders by placing ‘spoofing’

orders—orders that the trader intends to

withdraw before they can be filled—can

constitute wire fraud.”6 The Illinois dis-

trict court answered in the affirmative,

holding that the “spoofing scheme alleged

in the indictment adequately charges vio-

lations of the wire fraud statute.”7

The Vorley ruling holds serious implica-

tions for commodities market participants;

not only did it find (contrary to control-

ling precedent) that wire fraud exists

absent an affirmative misrepresentation or

a duty to disclose, the decision also under-

cuts and arguably renders superfluous the

CFTC’s anti-manipulation authority—the

very statutes enacted by Congress for the

express purpose of prohibiting spoofing
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and commodities fraud. The Vorley indictment

and decision represent another example of a

growing trend: criminal investigations and prose-

cution of commodities trading conduct through

the expansive use of criminal statutes like wire

fraud, which are interpreted and applied far be-

yond what Congress anticipated or intended.

II. THE VORLEY ORDER

The Vorley indictment alleges that, for a nearly

two-year period, the defendants placed precious

metals futures orders that were “intended to cre-

ate and communicate false and misleading infor-

mation regarding supply or demand (i.e., orders

they did not intend to execute) in order to deceive

other traders.”8

The defendants allegedly placed orders on one

side of the market with the intent to cancel them

before execution (so-called “spoofing orders”),9

many (but not all) of which admittedly were

canceled.10 The indictment alleges a scheme

whereby the defendants simultaneously placed

other orders on the opposite side of the market

that they intended to execute (“Primary Or-

ders”),11 and in doing so, sought to profit by al-

legedly “misleading [other traders] about the

likely direction of the commodity’s price and

making the defendants’ primary orders . . . look

attractive.”12

Because the spoofing orders purportedly were

intended “to deceive other traders,” the indict-

ment alleges, the orders constituted “material

misrepresentations”—impliedly representing that

the defendants intended to trade and not cancel

the spoofing orders—and thereby conveyed “ma-

terially false and misleading information regard-

ing supply or demand.”13 On this basis, the gov-

ernment charged the traders with wire fraud,14

but not spoofing, commodities fraud, or

manipulation.

In moving to dismiss the indictment, the defen-

dants argued that to prove a scheme to defraud

pursuant to the wire fraud statute, 18 U.S.C.A.

§ 1343,15 “the government must show that [the

defendants] made a material false statement, mis-

representation, or promise, or concealed a mate-

rial fact.”16

The defendants further argued that: (1) in plac-

ing “real, at-risk orders [on COMEX] that were

capable of being filled, and often were filled,

before Defendants could cancel them,” they

made no false or misleading statements, even if,

as alleged, they did not intend to execute them;17

(2) open-market orders placed on COMEX make

no “implied representation about anything, let

alone the trader’s subjective hopes and intentions

about the potential future cancellation of the or-

der” or the market’s prospective reaction to that

order;18 and (3) defendants “owed no fiduciary

[or other] duty” to disclose their intentions to

other market participants.19

The court rejected defendants’ arguments as

“simply wrong.”20 The court first acknowledged

that the indictment alleges no affirmative repre-

sentation regarding the intent of the spoofing

orders, and no fiduciary or other duty to disclose

it. The court instead found that the indictment al-

leges certain implied misrepresentations.

‘‘ ‘The omission or concealment of material

information, even absent an affirmative duty to

disclose, [is actionable] if the omission was

intended to induce a false belief and action to the

advantage of the schemer and the disadvantage

of the victim.’ ’’21 Specifically, the court found

that the alleged spoofing orders “supplied the
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market with inaccurate information about the

likelihood that the orders would be executed,”

thereby creating “an illusion of market move-

ment” by inducing a “false belief” that “the mar-

ket would move in a direction that favored the

primary orders, to [defendants’] benefit and to

the detriment of traders in that market who were

not privy to the fact that the defendants intended

to cancel the spoofing orders before they were

accepted.”22

The spoofing orders thus misrepresented “the

true supply and demand for the commodities that

were the subject of the spoofing orders that

renders the market price of the commodity less

accurate.”23 In short, the court concluded that the

indictment sufficiently alleged spoofing orders

that were intended to and in fact did create

“artificial” prices, which deceived other market

participants.24 In reaching this conclusion, the

court relied heavily upon several cases that do

not support the proposition that the creation of

artificial commodity prices constitutes wire

fraud, including the Seventh Circuit’s decision in

United States v. Coscia.25

Notwithstanding its denial of the defendants’

motion to dismiss, the court acknowledged that

numerous factual questions existed. “That the

indictment alleges no affirmative misrepresenta-

tions by the defendants does not mean that the

defendants could not have engaged in a scheme

to defraud by means of implied

misrepresentations. And whether the defendants’

spoofing orders carried with them any implied

misrepresentations is the central fact question

presented by the indictment.”26 On a motion to

dismiss, however, “the indictment’s allegations—

not those of the defendants—are the allegations

that must be credited.”27 Accordingly, the court

found that the question of “[w]hether the defen-

dants made implied misrepresentations”—a “vig-

orously contested” question of fact—must be

settled at trial, not on a motion to dismiss.28 The

trial currently is scheduled to begin in August

2020.29

III. THE COURT’S RULING
PERMITS IMPROPER
UTILIZATION OF THE WIRE
FRAUD STATUTE TO
PROSECUTE SPOOFING

In concluding that wire fraud encompasses al-

legations of “implied misrepresentations” about

supply and demand that “artificially manipu-

lat[ed] and mov[ed] prevailing price[s],”30 the

government and the court relied on distinguish-

able cases that do not support this conclusion.

First, each of the wire fraud cases the court cited

involved either an affirmative misrepresentation

and/or a fiduciary or other duty to disclose, where

any “implied misrepresentations” arose from the

fiduciary duties owed. Second, the facts alleged

in the indictment do not support the court’s infer-

ence of “implied” misrepresentations regarding

the intent of the defendants’ orders, nor do they

support any implied representation about supply

and demand. To the contrary, the CEA is clear

that traders like the defendants are under no

obligation to disclose their trading objectives or

the intent of their trades. Third, Coscia does not

support the outcome in Vorley because it involved

a different statute, not wire fraud.

A. THE JURISPRUDENCE CITED BY

THE COURT DOES NOT SUPPORT ITS

CONCLUSIONS

None of the cases upon which the Vorley court

relied involved circumstances analogous to those
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in Vorley: namely, allegations of wire fraud; the

absence of a fiduciary or other duty to disclose;

no affirmative misrepresentation; and commodi-

ties trading (where, unlike securities trading, no

duty to disclose attaches). The Vorley court

pieced together selected language from dissimi-

lar cases to support its denial of the motion to

dismiss, but its conclusion cannot be reconciled

with governing case law.

In United States v. Lack, for example, the

Seventh Circuit affirmed the mail fraud convic-

tion of an individual who stole money from his

employer by depositing checks for sales on

behalf of his employer into a bank account

opened for his personal benefit, by endorsing

those checks with an official endorsement stamp

bearing his employer’s name, and by setting up a

live operator telephone answering service that

falsely answered in the name of his employer.31

Similarly, in United States v. Stephens, the Sev-

enth Circuit affirmed the wire fraud conviction of

a defendant who submitted false reports seeking

cash advances from his employer—even though

he did not seek the money for any purpose re-

lated to work—reasoning that the request for

funds on each report “carried the implied repre-

sentation that it was for purposes related to

work.”32

The Vorley court relied upon both Lack and

Stephens in denying the defendants’ motion to

dismiss,33 but comparisons to these cases are

inappropriate. The defendants in both cases made

affirmative misrepresentations—a false endorse-

ment and fake phone answering service, and false

reports of cash advances. No similar affirmative

misrepresentation was alleged in Vorley. Further,

the Lack and Stephens defendants were employ-

ees who owed fiduciary duties of disclosure to

their respective employers. In Vorley, the defen-

dants owed no duty to the market or other market

participants.

In United States v. Doherty, the government

indicted the defendant for engaging in an elabo-

rate “check kiting” scheme—a “plan designed to

separate the bank from its money by tricking it

into inflating bank balances and honoring checks

drawn against accounts with insufficient funds,”

which constituted a “scheme to defraud.”34

Although the Vorley court relied upon this

language to support its conclusion that implied

representations (without any duty) may consti-

tute wire fraud, and that a “scheme to defraud”

under the criminal commodities fraud statute has

the same meaning as under the wire fraud stat-

ute,35 the underlying facts differ substantially.

Unlike the Vorley spoofing orders, which were

real, executable orders, the checks at issue in Do-

herty were not valid orders and were themselves

false and forgeries, and thus encapsulated the

underlying fraud; they were affirmative represen-

tations that the checks were real when they were

not. No one disputed that the Vorley orders were

real; only the traders’ implied intent in placing

the orders is questioned.

Similarly, the court’s reliance upon United

States v. Dial36 for the proposition that mere

nondisclosure of intent can constitute an implied

misrepresentation under the wire fraud statute is

misplaced. Unlike Vorley, Dial centered upon a

broker-customer fiduciary relationship. As the

Dial court emphasized, “fraud in the common

law sense of deceit is committed by deliberately

misleading another by words, by acts, or, in some

instances—notably where there is a fiduciary re-

lationship, which creates a duty to disclose all

material facts—by silence.”37
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In Dial, the defendant futures brokers did not

disclose to their customers—to whom they owed

a fiduciary duty—that they were trading ahead of

customer orders without meeting margin

requirements. When one broker “solicited his

customers to participate in block orders,” he

“implicitly represented to them that he would try

to get the best possible price. He could have got-

ten a better price by putting their orders in ahead

of the orders he placed for his own accounts and

those of his friends.”38

Instead, by “trading ahead of his customers

without telling them what he was doing, he was

misleading them for his own profit, and conduct

of this type has long been considered fraudulent”

under the federal mail and wire fraud statutes.39

Accordingly, by virtue of their fiduciary relation-

ship to their customers, the brokers’ nondisclo-

sure of this information constituted a misrepre-

sentation where there was a duty to disclose,

given that a fiduciary “implicitly represent[s] to

[his customers] that he” will try to get them “the

best possible price” on their trades.40 In contrast,

the Vorley indictment alleges no similar relation-

ship between the defendants and other market

participants, to whom they owed no fiduciary

duty.

The Vorley court also cited Dial for the propo-

sition that the fraudulent scheme was actionable

“not only because it deceived the brokers’ cus-

tomers, to whom they owed a fiduciary duty, but

also because it deceived other traders, to whom

no fiduciary duty was owed, about actual supply

and demand by injecting orders that were not

backed by margin reserves.”41 The margin re-

quirement, however, was an obligation imposed

by the brokerage firm that employed Mr. Dial,

and to whom Dial owed a duty by virtue of his

employment contract.42

By breaching the margin obligation, Dial

shifted the risk of the trade to the brokerage firm,

in violation of their agreement.43 Moreover, Dial

and his supervisor actively misrepresented com-

pliance with the brokerage firm rules and hid

their conduct from the brokerage firm: “Far from

disclosing what they were doing, Dial and [his

boss] actively concealed it by using an account

with an uninformative name (Multi-Projects) and

by . . . ordering the deletion of the Multi-

Projects account” from the brokerage company’s

computer records.44

The Dial court thus found that “trading an

unmargined account was an active misrepresen-

tation [to the brokerage firm] and hence action-

able even without a breach of fiduciary duty,”

thereby expressly linking the absence of a fidu-

ciary duty to the defendants’ “active

misrepresentation.”45 No similar facts are alleged

in Vorley; to the contrary, the government and the

court accepted as true that the orders were placed

in compliance with market rules, without any af-

firmative misrepresentation, and absent any

duty.46

Finally, the Vorley court quoted Weimert for

the proposition that an omission absent a duty to

disclose may be wire fraud, but failed to consider

the facts of that case.47 Weimert, like Dial, cen-

tered on a fiduciary employee-employer relation-

ship in which the defendant allegedly inserted

himself into a real estate deal and made certain

representations about negotiating positions sur-

rounding the deal.48 The Seventh Circuit over-

turned the defendant’s wire fraud conviction and

refused to “treat[] as criminal a person’s lack of

candor about the negotiating positions of parties

to a business deal.”49

The cases cited by the Vorley court—indeed,
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the history of jurisprudence interpreting the mail

and wire fraud statutes—require proof of an af-

firmative misrepresentation incorporated into a

wire communication as a necessary predicate to a

wire fraud charge. It is undisputed that the spoof-

ing orders did not include a misrepresentation;

instead, the indictment alleged a failure to dis-

close their true intent. However, the case law is

clear that failure to disclose is not actionable

absent the existence of a fiduciary or other duty

requiring disclosure. No such duty is alleged in

Vorley. In sum, the cases cited by the Vorley court

do not support the conclusion that open-market

trading (without more), regardless of intent, is

sufficient to support a wire fraud charge.

B. THE ALLEGED FACTS DO NOT

SUPPORT AN INFERENCE OF IMPLIED

REPRESENTATIONS

Weimert is instructive in that commodities

trading and the submission of market orders are

often analogized to negotiations. The Weimert

court set forth a simple example of a negotiation:

suppose a seller is willing to accept $28,000 for a

new car listed for sale at $32,000, and a buyer is

willing to pay $32,000, but he first offers

$28,000.50 The parties negotiate and ultimately

agree on a $30,000 price. “Each side has gained

from deliberately false misrepresentations about

its negotiating position. Each has affected the

other side’s decisions. If the transaction involves

interstate wires, has each committed wire fraud,

each defrauding the other of $2,000? Of course

not.”51 As the Weimert court explained, negotiat-

ing parties “do not expect complete candor about

negotiating positions, as distinct from facts and

promises of future behavior.”52

Likewise, commodities traders seek to buy low

and sell high without disclosing their views about

value. They often submit orders that may not

reflect their true assessment of the market. They

rarely, if ever, disclose their market views, risk

tolerance, market positions, or trading strategy,

absent a duty to do so.

Many traders legitimately submit orders de-

signed to bluff or signal misdirection, to hide

their trading positions or intentions. Traders also

frequently cancel orders for countless reasons,

often seconds (or less) after entering them, and

are not required to divulge those reasons to other

market participants.53 Moreover, traders may

employ different types of orders, such as “fill or

kill” or icebergs, that on their face disguise or do

not disclose the trader’s true intent. These prac-

tices are accepted and common in the industry.

Traders in the commodity futures markets owe

no duty of disclosure to other market participants,

absent an independent contractual duty or some

affirmative misrepresentation.54 Commodities

trading is unlike securities trading, which sets

forth a complex disclosure regime that imposes

duties of disclosure on many of its participants.

No analogous disclosure regime applies to com-

modities trading.

Nothing in the Vorley indictment suggests that

the defendants, in placing their orders in the mar-

ket, acted inconsistently with these norms or

made statements or representations (implied or

otherwise) about the orders or regarding supply

and demand.55 No IMs, emails, or phone calls

with other market participants are alleged. Not-

withstanding the indictment’s allegation that the

defendants’ orders carried an implicit message

that the defendants were “intending to trade . . .

when, in fact, they were not,”56 the government
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alleged no facts to support this allegation, other

than the orders themselves (which it admits are

real) and a conclusory allegation regarding intent

to cancel them.

The indictment does not allege, for example,

that the defendants represented or said something

affirmatively to other market participants imply-

ing that their orders would remain in the market

for a certain period of time or would not be

cancelled. Similarly, it alleges no duty or special

relationship with the other traders who allegedly

were deceived. In fact, it seems to be undisputed

that James Vorley and Cedric Chanu intended to

and did honor any spoofing orders that were ac-

cepted by other market participants.57

Moreover, neither the government nor the

court cited any case law finding that commodity

futures orders imply anything about the market

or future trading other than what is stated in the

order itself.

The government instead alleges in the indict-

ment that the defendants were silent, and that

other market participants were fooled by their

silence and the “artificial[]” price movements

caused by the spoofing orders, which were “in-

tended to manipulate . . . commodity futures

prices.”58 Other market participants were de-

ceived not by representations, but by “mislead-

ing impression[s]” of supply and demand caused

when the spoofing orders were layered opposite

the primary orders and artificially moved “pre-

vailing price[s].”59

In criminal law, intent is not enough to prove a

crime; there must be harm and, in the case of

fraud, there must be deception.60 The artificial

price movements caused by the alleged scheme—

not any deception caused by a misrepresentation

in a wire—are the only harm alleged in Vorley.

The indictment thus does not allege a wire fraud

claim; it alleges a traditional commodities ma-

nipulation claim, where the trading allegedly cre-

ated artificial prices. In sum, no prior case has

gone so far or interpreted the wire fraud statute

so expansively.

C. COSCIA WAS NOT CHARGED WITH

WIRE FRAUD

Coscia involved spoofing, but the government

did not charge wire fraud; instead, it charged

commodities fraud under 18 U.S.C.A.

§ 1348(1).61 The Seventh Circuit distinguished

“illusory orders with an illusion of market move-

ment,” finding that Michael Coscia “designed a

scheme to pump and deflate the market through

the placement of large orders . . . and thus

sought to manipulate the market for his own

financial gain.”62 The Vorley court characterized

the alleged spoofing scheme before it as “materi-

ally the same as the commodities fraud scheme”

charged in Coscia,63 but in doing so overlooked

an important difference: Coscia did not charge

wire fraud.64

18 U.S.C.A. § 1348 (the statute at issue in

Coscia, but not charged in Vorley) criminalizes

“two species of commodities fraud, one that does

not require a false statement and one that does.

Whereas subsection (2) of the commodities fraud

statute requires proof of an affirmative misrepre-

sentation . . . subsection (1), under which the

defendant in Coscia was convicted, requires no

such proof.”65

The wire fraud statute, in contrast, is not

subdivided into sections, and thus defines only

one “species” of fraud, which (as set forth above)

historically has required an affirmative
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misrepresentation.66 Thus, Section 1348 is

broader and covers more conduct than the wire

fraud statute. That the government charged

Coscia under subsection 1348(1), which requires

no affirmative misrepresentation, underscores the

fact that the conduct at issue in Coscia—an al-

leged spoofing scheme similar to that alleged in

Vorley—involved no affirmative misrepresenta-

tions or fiduciary duties, and thus was not wire

fraud. Put simply, Coscia’s interpretation of Sec-

tion 1348 says nothing about the scope of wire

fraud, and the Vorley court’s attempts to analogize

the two67 is inapposite.

The scheme alleged in Coscia involved allega-

tions of price impact and the creation of artificial

prices in the market.68 Coscia was charged with

“deceiv[ing] market participants” about market

prices69—a traditional form of manipulation

covered by the securities and commodities fraud

statutes, which focus on the creation of an artifi-

cial price.70

This differs significantly from wire fraud,

where the case law has focused on specific mis-

representations made in wire communications or

silence in breach of a fiduciary duty to disclose.

If a “scheme to defraud” under the wire fraud

statute, 18 U.S.C.A. § 1343, covered the broader

conduct prohibited by the criminal commodities

fraud statute, 18 U.S.C.A. § 1348, then query

why Congress in 2009 bothered to undertake

amending 18 U.S.C.A. § 1348 to cover com-

modities fraud (in addition to securities fraud).71

The wire fraud statute existed when Congress

expanded Section 1348. If wire fraud encapsu-

lated all commodities fraud, as the Vorley court

suggested, then Congress would have had no rea-

son to expand a separate commodities fraud stat-

ute to cover something already covered by wire

fraud. Clearly, Congress did not understand or

condone such an expansive interpretation of wire

fraud, which historically has been limited to af-

firmative misrepresentations.

The impropriety of the Vorley market orders

did not arise from the allegedly “fraudulent”

nature of the orders or from any breach of a duty

to disclose; rather, the allegations describe the

use of legitimate orders as part of an alleged

scheme to create artificial market prices. It is the

alleged intent to create artificial prices combined

with the market harm (the resulting artificial

prices) that renders the alleged conduct

manipulative. Stated simply, there was nothing

false or deceptive about the Vorley spoofing

orders, implied or otherwise. As alleged, and if

proven, the scheme may violate the spoofing pro-

hibition or constitute manipulation, but it is not

wire fraud.

V. CONCLUSION

The Vorley decision carries profound implica-

tions for the CEA and market participants. Under

the rationale set forth in Vorley, all forms of fraud

and manipulation (including spoofing) are the

same and may be prosecuted under the wire fraud

statute as a fraudulent scheme. This ignores the

distinctions made in the CEA, which broadly

prescribes three forms of fraud and manipulation:

(1) traditional fraud (misrepresentation or omis-

sion where there is a duty to disclose), (2) ficti-

tious transactions or other actions disruptive to

price formation (e.g., wash or prearranged trades,

spoofing), and (3) price manipulation where an

artificial price is created.72

Each has developed certain standards of proof

and prerequisites under the regulations and case
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law; each also may be pursued criminally on its

own merits.73 If the court’s ruling is correct,

however, these distinctions would be eliminated,

a vast history of jurisprudence would be dis-

carded, and each could be criminally prosecuted

simply because the trades were communicated

by wire to an electronic exchange. CFTC Rule

180.2, 17 C.F.R. § 180.2, which prohibits non-

fraud-based manipulation, and the criminal com-

modities fraud statute, 18 U.S.C.A. § 1348,

would be rendered superfluous because the gov-

ernment may charge any alleged spoofing or

other fraudulent or manipulative scheme as wire

fraud.

Congress cannot have had such an illogical

result in mind when, in connection with Dodd

Frank, it enacted two separate anti-manipulation

provisions in the CEA, 7 U.S.C.A. §§ 9(1), 9(3),74

and prohibited spoofing—all well after the wire

fraud statute had been on the books for decades.

If Congress had agreed to such an expansive in-

terpretation of the wire fraud statute, much of

Dodd-Frank never would have been necessary or

enacted.

The ramifications of Vorley extend to com-

modity market participants as well. Indeed, Vor-

ley holds that the placement of an order on a com-

modity futures exchange may be interpreted after

the fact in light of subsequent events to carry with

it any number of implicit representations to other

market participants—representations that may

never have been contemplated at the time. Ac-

cordingly, a trader placing real, active orders in

the market that the government subsequently

considers “spoof orders,” according to Vorley,

risks violating not only the CEA, but also the

wire fraud statute, which then gives the govern-

ment a powerful tool to not only prosecute al-

leged crimes but also to extend the statute of

limitations.

This has the potential to open the prosecutorial

floodgates, arming the government with ammu-

nition to charge decade-old conduct not under the

CEA—the very statute enacted to prohibit the

conduct at issue—but as wire fraud. Vorley also

represents a broader trend, whereby the U.S.

Department of Justice (with the approval of some

courts) has expansively interpreted and extended

criminal statutes far beyond what Congress

envisioned, thereby rendering superfluous the

CEA provisions Congress enacted to prohibit

spoofing and price manipulation. Congress can-

not have intended these results.
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carries a six-year limitations period, see 18
U.S.C.A. § 3301(b)) or spoofing (which carries a
five-year limitations period). See 18 U.S.C.A.
§ 3293(2).

6Order at 1.
7Id.

8Indictment ¶ 5.

9The court termed these orders “spoofing
orders,” rather than the “fraudulent orders” used
in the Indictment, given that the “principal ques-
tion presented by the defendants[’] motion [to
dismiss] is whether these orders constituted a
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fact, fraudulent will be determined at trial.” Or-
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12Order at 3.
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U.S.C.A. § 1349 are premised upon the underly-
ing wire fraud allegations.

16Weimert, 819 F.3d at 355 (citing United
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2009)).
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18Id. at 9 (emphasis in original).

19Id.
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21Id. at 7 (quoting Weimert, 819 F.3d at 355).

22Id. at 7, 25-26 (citation and internal quota-
tions and alterations omitted).

23Id. at 26 (emphasis added).

24Id. at 27.

25United States v. Coscia, 866 F.3d 782 (7th
Cir. 2017), cert. denied, 138 S. Ct. 1989 (2018).
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inappositely, are discussed infra.

26Order at 6; see id. at 27-29 (“What, if
anything, beyond commodity, price, and quantity
an order conveys is plainly a question of fact and
the defendants’ arguments about whether their
spoofing orders carried any implied misrepresen-
tations are arguments about the sufficiency of the
evidence that will be presented in the case and
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indictment.”).

27Id. at 33.

28Id. at 37.

29See April 28, 2020 Minute Order, ECF No.
227; Dave Michaels, Justice Department Presses
Ahead With ‘Spoofing’ Prosecutions Despite
Mixed Record, WALL ST. J. (Feb. 7, 2020), https://
www.wsj.com/articles/justice-department-presse
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ed-record-11581095386.

30Order at 6; Indictment ¶ 10.

31United States v. Lack, 129 F.3d 403, 406
(7th Cir. 1997).

32United States v. Stephens, 421 F.3d 503,
507 (7th Cir. 2005).

33See Order at 21-22.

34United States v. Doherty, 969 F.2d 425, 428
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statutes, 18 U.S.C.A. §§ 1341, 1343, 1344. Id. at
429.

35See Order at 15-17.

36See id. at 18.

37United States v. Dial, 757 F.2d 163, 168
(7th Cir. 1985) (emphasis added).

38Id.

39Id.

40Id.

41Order at 18-19 (citing Dial, 757 F.2d at
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42Dial, 757 F.2d at 166.
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43Id. at 169.

44Id.

45Id. (emphasis added).
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sentations may trigger duty to disclose). The Vor-
ley court mischaracterized the allegations in Dial
as “implied misrepresentations by futures traders
made to counterparties about the bona fides of
their bids and offers.” Order at 35 (emphasis
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47See, e.g., Order at 7, 24, 31-32.

48Weimert, 819 F.3d at 354.
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duciary duty combined with a mailing or wire
communication is insufficient alone to establish
mail or wire fraud.” Id. at 367.

50Id. at 357-58.

51Id. at 358.

52Id.
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56Indictment ¶ 11.

57See Order at 6, 25.

58Indictment ¶¶ 7-8, 10.

59Id.

60See, e.g., United States v. Miller, 953 F.3d
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means of deception”) (emphasis in original).

61Coscia, 866 F.3d at 785.
62Id. at 797 (citation and internal quotations

omitted; emphases in original).
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64MTD Memorandum at 3, 12; see Order at

8-9.
65Order at 10; see MTD Memorandum at 11-

12. Subsection 1 of 18 U.S.C.A. § 1348 prohibits,
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in connection with the purchase or sale of any
commodity for future delivery.”

66Order at 10; see MTD Memorandum at 11-
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67See Order at 15.
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modities trades in high-frequency trading,” for
example, which cancelled approximately 99.5%
(or more) of his large orders (alleged Spoofing
Orders) prior to execution, and Coscia’s cancel-
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modities fraud statute. See id. at 797.

71See Order at 19 n.18 (citing Fraud and
Enforcement and Recovery Act of 2009 (FERA)
§ 2(e), Pub. L. 111-21, 123 Stat. 1617 (May 20,
2009)).
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