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 This article provides an overview of the LP-led 

secondary sale process and identifies some key issues for 

secondary buyers and sellers to keep in mind.

The Purchase and Sale Agreement
In a typical secondary sale, the owner of an LP interest in 

a real estate fund (or a series of LP interests in a set of real 

estate funds) identifies a prospective buyer and negotiates a 

purchase and sale agreement to sell the interest or interests.

 In most cases, the potential seller engages an 

intermediary broker to identify prospective buyers. Some 

large brokerage firms have secondary divisions within 

the firms, and other firms formed or evolved in recent 

years to become dedicated to the secondary market.

 The agreement between a buyer and a seller covers a 

variety of business and legal matters. Key terms include (1) 

the purchase price (subject to certain adjustments tied to the 

activities of the relevant fund or funds during the interim 

period between signing and closing, including distributions 

from and capital contributions to the fund during this 

period); (2) how to allocate costs, expenses, and liabilities 

associated with the sale, including potential transfer taxes; 

and (3) how to manage future liabilities and obligations that 

relate to the period prior to sale, such as potential clawback 

obligations that may be imposed on the buyer to return to 

the fund earlier distributions that had been made to the seller.

General Partner Consent
In substantially all real estate private equity funds, the 

transfer of an LP interest from seller to buyer requires the 

consent of the fund’s general partner (GP), so the terms of 

these purchase and sale agreements are made contingent 

upon securing GP consent. Fund partnership agreements 

can give the GP a range of discretion in exercising this 

consent responsibility. Many partnership agreements 

give the GP “sole discretion” on whether to consent to 

a transfer, and others limit the GP’s discretion somewhat 

by providing that consent “will not be unreasonably 

withheld.” In either case, the GP has an implied duty of 

good faith and fair dealing in carrying out the consent 

A Growing Market
Secondary sales of limited partner (LP) interests in 

real estate private equity funds have been a common 

feature of the industry since the 2008–2009 financial 

crisis, when some LPs used secondary sales as a means 

of exiting illiquid real estate fund investments that had 

become distressed in the wake of the downturn.

 Rather than hold interests in real estate funds for 

extended periods (and potentially past the intended 

fund term) while waiting for fund managers to 

reposition distressed assets for sale, some investors 

chose to sell their fund interests at a discount to the 

value of the underlying real estate as a means of creating 

early liquidity, and they used the proceeds of those 

sales to reallocate capital to more opportunistic and 

distressed investing strategies.

 However, the real estate fund secondary market has 

grown steadily in the years since the financial crisis, 

and most recent secondary sales transactions have been 

driven by factors other than attempts to cut losses in 

underperforming real estate holdings. 

 These new drivers include, among others, (1) 

more dynamic portfolio reallocation strategies from 

buyers and sellers seeking to shift their real estate 

fund holdings proactively in view of changes in 

underlying markets; (2) buyers’ attempts to diversify 

away from “blind pool” funds with unspecified assets 

in favor of acquiring interests in existing real estate 

fund portfolios; (3) investors seeking to consolidate 

investment manager relationships within asset classes; 

and (4) new market makers (e.g., dedicated secondary 

buyers, including secondary fund-of-funds) that 

create greater liquidity and help support pricing for 

secondary sales.

 Thus, the secondary market has become a useful 

liquidity tool for institutional investors in real estate 

funds—with recent reports from various brokers 

suggesting that many fund interests are selling on the 

secondary market at prices tracking the net asset value of 

the funds with little or no discount.
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responsibility, which the GP owes to both the selling LP 

and the remaining LPs in the fund. In rare cases, a fund 

agreement may provide for a right of first offer in favor 

of the other LPs, the GP, or the fund. These situations 

should be analyzed carefully, and in particular, GPs 

should be aware of the potential for conflicts to arise, 

especially if the GP wishes to acquire the interests. 

 A number of delicate considerations are at play for 

a GP who is asked to consent to a proposed secondary 

sale. Accordingly, a potential seller may benefit from 

discussing plans with the GP before undertaking the 

effort to identify a buyer and negotiate a purchase and 

sale agreement. These preliminary discussions can 

alert the seller to any potential issues the GP might 

have with possible buyers or types of buyers and what 

documentation the GP requires to approve a transfer.

 Most fund partnership agreements require the GP to 

confirm that the proposed transfer will not cause any legal, 

tax, or regulatory issues for the fund. Key considerations 

include whether admitting the buyer as an LP in the fund 

would (1) trigger a requirement for the fund to register 

with the Securities and Exchange Commission as an 

investment company, (2) cause the fund to be managing 

“plan assets” under the Employee Retirement Income 

Security Act (ERISA), (3) cause anti-money laundering 

or related issues, or (4) impact the status of underlying 

REITs or other holding companies. These issues are most 

likely to arise in the context of secondary transactions 

between investors of different types—for example, a 

sale from a government pension plan that is not subject 

to ERISA to a private pension plan that is subject to 

ERISA or a sale from a pension plan that can be “looked 

through” for purposes of certain REIT ownership tests to 

a family office or an endowment that could trigger REIT 

ownership issues for the REIT’s tax status. 

 In addition, sellers and buyers should be aware that a 

sale price that is far below the fund’s reported net asset 

value could create obstacles for GP consent because the 

proposed sale could raise questions about the fund’s 

appraisal process, the GP’s veracity, and the values reported 

by other investors to their boards, plan participants and 

beneficiaries, and government regulators. Most GPs 

are also cautious about proposed sales to potential 

competitors or to investors with questionable reputations 

in the industry. In the event that an outstanding capital 

commitment is being transferred to the buyer as part of 

the sale, most GPs will focus on the creditworthiness of the 

proposed new investor. Often GPs will also inquire about 

the prospective buyer’s intent to invest in future funds, 

which can lead to discussions around “stapled secondaries,” 

in which a secondary buyer acquires an interest in an 

existing fund and simultaneously makes a commitment to 

a current fund in the market—sometimes to facilitate the 

GP’s consent to the proposed secondary sale. Stapling a 

secondary sale with a new commitment from the buyer can 

be helpful in obviating potential questions from other LPs 

(or their advisors and consultants) around the outgoing 

LP’s rationale for the sale because the remaining LPs can 

take comfort in the new investor’s continued commitment 

to the fund manager and its future funds.

The Assignment, Assumption, and Joinder Agreement
As a part of deciding consent for a secondary sale, a GP 

will typically require the seller, the buyer, and the fund to 

sign a three-party assignment, assumption, and joinder 

agreement whereby the LP interest is formally assigned, 

the buyer assumes all the seller’s obligations with respect 

to the LP interest, and the buyer evidences its agreement 

to be joined to the fund’s limited partnership agreement. 

This three-party agreement typically also contains a series 

of standard representations and warranties made from the 

buyer to the fund, including a set of representations and 

warranties regarding legal, tax, and regulatory matters 
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based on the fund’s standard subscription agreement (or 

with a modified version of the subscription agreement 

attached as an exhibit).

 From the perspective of the fund, the three-party 

agreement technically supersedes the purchase and sale 

agreement because the fund is not a party to the purchase 

and sale agreement, and most GPs are not willing to modify 

their standard form of assignment, assumption, and joinder 

agreement to reflect negotiated agreements between buyers 

and sellers in a purchase and sale agreement (for example, 

which party bears the fund’s costs of effectuating the transfer 

or is responsible for indemnifying the fund for damages the 

transfer might cause). However, almost all GPs will confirm 

in the three-party agreement that the terms and conditions 

of the purchase and sale agreement govern as between buyer 

and seller (even though they are not binding on the fund) 

so that, for example, if the three-party agreement provides 

that buyer and seller are jointly liable for an indemnification 

obligation that the purchase and sale agreement has 

allocated solely to the buyer, it is clear between buyer and 

seller that the three-party agreement has not changed the 

negotiated arrangement in the purchase and sale agreement.

What Happens to Negotiated Side Letter Rights?
A key question that frequently arises in the context 

of navigating a proposed secondary sale is whether 

negotiated side letter rights will be assigned to the buyer 

as part of the sale—this may include business terms 

such as management fee discounts, advisory committee 

membership, and coinvestment rights.

 Unless a side letter expressly provides that the 

rights contained in the side letter will be afforded to 

a transferee of the LP’s interest in the fund, side letter 

rights are not automatically assigned to a buyer in a 

secondary sale. Therefore, this question is frequently 

part of the discussion between buyer, seller, and GP.

 When a buyer is acquiring the entire LP interest of a 

seller, most GPs are willing to permit an assignment of 

economic terms, such as management fee discounts and 

coinvestment rights that were agreed to based on the 

original investor’s capital commitment amount. However, 

there is less uniformity in approach for favorable economic 

terms that were agreed to based on other considerations, 

such as the seller’s participation in the fund’s first closing, 

the introduction of the seller to the fund by a common 

consultant or another intermediary, or the seller’s having 

a wider relationship with the fund sponsor. 

 GP approaches with respect to transfers of advisory 

committee seats also vary. Given the intimate nature of 

most fund advisory committees, the role of the advisory 

committee in efficiently managing a real estate fund, 

and the fact that advisory committee seats are frequently 

granted to investors based on business relationships 

and industry knowledge rather than strictly on capital 

commitment amounts, a GP may be unwilling to grant 

an advisory committee seat to a new investor with 

whom the GP has no prior relationship.

 In many cases, whether particular side letter rights 

will be assigned to the prospective buyer is tied to 

discussions around the buyer’s plans for making new 

capital commitments to future funds. For example, a 

GP may be more inclined to permit a transfer of side 

letter rights for a buyer who is simultaneously making a 

capital commitment to a successor fund, potentially as 

part of a stapled secondary transaction.

Key Takeaways
The real estate private equity fund market for secondary 

transactions has developed in recent years as a useful 

tool to create liquidity for pension plans and other 

institutional investors, regardless of the performance of 

the underlying funds and real estate assets.

 A secondary sale generally includes both a negotiated 

purchase and sale agreement between a potential seller 

and a prospective buyer focused on transactional 

matters and a separate process of seeking the GP’s 

consent to the sale. Accordingly, potential sellers may 

benefit from initiating discussions with GPs regarding 

a sale sooner rather than later to avoid surprises after a 

purchase and sale agreement has been finalized. n 

Max Rosenberg is a Senior Associate at Paul Hastings LLP.

This article has been prepared solely for informational purposes and is not to be construed as 
investment advice or an offer or a solicitation for the purchase or sale of any financial instrument, 
property, or investment. It is not intended to provide, and should not be relied on for, tax, legal, 
or accounting advice. The information contained herein reflects the views of the author(s) at the 
time the article was prepared and will not be updated or otherwise revised to reflect information 
that subsequently becomes available or circumstances existing or changes occurring after the 
date the article was prepared.
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