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I. Introduction

“When a statute gives no clear indica-

tion of an extraterritorial application, it

has none.”1 This seemingly simple,

straightforward canon—a “longstanding

principle of American law”2—has chal-

lenged American courts for decades.3 Far

from a clear-cut inquiry, it leaves courts to

determine what qualifies as Congress’s

“affirmative” and “clearly expressed”

intent.4 In the recent past, when faced with

“congressional silence,” numerous courts

sought to “divin[e] what Congress would

have wanted if it had thought of the situa-

tion before the court.”5 That approach

proved “unpredictable and inconsistent,”6

however, and in Morrison v. National

Australia Bank Ltd., a decision addressing

the transnational reach of Section 10(b) of

the Securities Exchange Act of 1934 (“Ex-

change Act”),7 the Supreme Court put an

end to it, in favor of “preserving a stable

background against which Congress can

legislate with predictable effects.”8 The

Morrison Court found that an “affirmative

indication . . . that [a statute] applies ex-

traterritorially”9 is required as “clear evi-

dence of congressional intent”10 to over-

come the presumption against

extraterritoriality. Mere statutory “si-

lence” on the issue is not enough.11

Morrison did not put to rest the extrater-

ritoriality issue, however. Rather, in the

wake of Morrison, and the subsequent

passage of the Dodd-Frank Wall Street

Reform and Consumer Protection Act

(“Dodd-Frank”),12 important questions

remain. Principal among them, and the

focus of this article, is whether and how

Morrison and Dodd-Frank impacted the

extraterritorial reach of other statutes,13

and the ability of other agencies to bring

claims arising from extraterritorial con-

duct under those statutes—in particular,

the Commodity Futures Trading Commis-

sion’s (“CFTC’s”) ability to pursue viola-

tions of the Commodity Exchange Act

(“CEA”).14 Under what circumstances

may the CFTC assert in a U.S. court CEA

claims premised upon extraterritorial ac-

tivities? And further, to what extent should

the CFTC have the ability to do so, given

the scope of its existing authority? Al-

though courts have not yet had occasion

to assess the precise contours of the extra-

territorial reach of the CEA in suits

brought by the CFTC, as opposed to pri-

vate plaintiffs, both the text of the CEA

and recent jurisprudence in private plain-
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tiffs’ cases suggest that the CFTC generally may

not pursue CEA claims stemming from allegedly

fraudulent or manipulative conduct occurring

abroad—at least insofar as that conduct concerns

transactions executed extraterritorially or on non-

U.S. exchanges—regardless of their impact upon

the United States.

II. Morrision and Dodd-Frank

Morrison involved the question of whether

Section 10(b) of the Exchange Act “provides a

cause of action to foreign plaintiffs suing foreign

and American defendants for misconduct in con-

nection with securities traded on foreign

exchanges.”15 The Court parsed the language of

the statute and answered in the negative, over-

ruled a long line of circuit court decisions to the

contrary, and held that Section 10(b) applies to

“only transactions in securities listed on domes-

tic exchanges, and domestic transactions in other

securities.”16

Displeased with Morrison, Congress acted

swiftly. In July 2010, just weeks after the Su-

preme Court decided Morrison, Congress passed

Dodd-Frank.17 Dodd-Frank constituted Con-

gress’s primary response to the 2008-2009 U.S.

financial crisis, and as such, extraterritoriality

“was not [its] principal focus.”18 Nonetheless,

Congress included language in Dodd-Frank to

make the extraterritorial applicability of Section

10(b) clear. Congress amended the Exchange

Act, as well as the Securities Act of 1933 (“Secu-

rities Act”)19 and the Investment Advisers Act of

1940 (“Investment Advisers Act”),20 to include

new subsections governing their “Extraterrito-

rial” application.21 These additions afforded U.S.

courts jurisdiction over suits alleging violations

of enumerated sections of these statutes, if

brought by the Securities and Exchange Commis-

sion (“SEC”) or the U.S. Department of Justice

(“DOJ”) and arising from either “(1) conduct

within the United States that constitutes signifi-

cant steps in furtherance of the violation, even if

the securities transaction occurs outside the

United States and involves only foreign inves-

tors; or (2) conduct occurring outside the United

States that has a foreseeable substantial effect

within the United States.”22

In passing Dodd-Frank, Congress spoke with

unmistakable clarity: the SEC or DOJ may allege

certain Exchange Act, Securities Act, or Invest-

ment Advisors Act violations stemming from

specified extraterritorial conduct, effectively

abrogating Morrison.23 Yet Dodd-Frank’s extra-

territoriality provisions made no reference to

other statutes, leaving unchanged Morrison’s

anti-extraterritoriality pronouncement as it ap-

plies to them.24

III. Dodd-Frank’s Specific Grant of
Extraterritorial Application Does
Not Extend to Claims Brought by
the CFTC Under the CEA.

“The CEA . . . contains nothing on its face

that suggests extraterritorial application” and “is

silent as to its extraterritorial reach.”25 “[N]either

the CEA nor its legislative history specifically

authorizes extraterritorial application of the

statute. Instead, the statute is silent on this issue

and shows neither a [c]ongressional intent to ap-

ply the CEA to foreign agents nor a wish to re-

strict the statute to domestic activities.”26 Accord-

ingly, although Morrison dealt with Exchange

Act claims, not CEA claims, courts have not

hesitated to apply its presumption against extra-

territoriality to claims arising under the CEA, in

cases commenced by both private plaintiffs and
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the CFTC.27 In Loginovskaya v. Batratchenko,

for example, the court held that “Morrison’s

presumption against extraterritoriality applies

with full force to Plaintiff’s claims under the

CEA,” since the presumption “is appropriately

applied in all cases.”28 Thus, “in order for the

CEA to be applicable, the implicated fraud pro-

hibited by the [CEA] must be domestic.”29

Although Loginovskaya post-dated both Mor-

rison and Dodd-Frank, the claims at issue in the

case stemmed from conduct pre-dating Dodd-

Frank.30 Because the Dodd-Frank extraterritorial-

ity provisions do not apply retroactively,31 the

Loginovskaya court had no occasion to consider

Dodd-Frank’s impact, if any, upon the CEA

claims before it. Another court recently addressed

that issue, however, and in doing so, extended

the Loginovskaya rationale to post-Dodd-Frank

conduct.

In re Foreign Exchange Benchmark Rates

Antitrust Litigation involved a number of CEA

claims, including claims for “(1) manipulation

under CEA §§ 4b(a), 4c(a), 9(a) and 22(a), 7

U.S.C. §§ 6b(a), 6c(a), 13(a)(2) and 25(a); (2)

principal-agent liability under CEA § 2(a)(1), 7

U.S.C. § 2(a)(1); (3) aiding and abetting manipu-

lation under CEA § 13c(a), 7 U.S.C. § 13; and

(4) manipulation by false reporting and by fraud

and deceit under CEA §§ 6(c)(1), 22, 7 U.S.C.

§§ 9, 25 and CFTC Rule 180.1(a).”32 The allega-

tions stemmed from conduct that occurred both

before and after Dodd-Frank’s passage.33 The

plaintiffs contended that “claims arising out of

transactions on foreign-based exchanges should

be dismissed because the CEA does not apply

extraterritorially.”34 The court agreed35 and did

not distinguish between pre- and post-Dodd-

Frank conduct. Instead, the court first cited Mor-

rison for the proposition that ‘‘ ‘legislation of

Congress, unless a contrary intent appears, is

meant to apply only within the territorial juris-

diction of the United States,’ ’’36 then relied upon

the Second Circuit’s affirmance in Loginovskaya

to note that because the CEA ‘‘ ‘is silent as to

extraterritorial reach,’ courts must ‘presume it is

primarily concerned with domestic

conditions.’ ’’37

The Foreign Exchange plaintiffs conceded that

“the CEA does not apply extraterritorially,” but

then contended that exchanges accessible in the

United States with the CFTC’s “express permis-

sion”—essentially, “foreign exchanges . . .

made available to American investors through

electronic trading platforms accessible on the

Internet”—nonetheless constitute “domestic

transactions” under the CEA.38 The court rejected

that argument, holding that the “investor’s loca-

tion [in the United States] at the time of placing

his order does not disturb the conclusion that the

transaction ‘occurred’ on the foreign exchange,”

and that “[t]hese types of transactions fall within

Loginovskaya’s holding that the CEA does not

apply to transactions conducted outside of the

United States.”39 In so holding, the Foreign Ex-

change court made clear that Dodd-Frank did not

disturb Morrison’s applicability to the CEA and

specifically acknowledged that the CEA does not

reach allegedly manipulative activity occurring

abroad, in connection with transactions on for-

eign exchanges—even if a plaintiff accesses

those exchanges from within the United States.

Even more recently, the court in Sullivan v.

Barclays PLC expressly held that “[t]he CEA is

subject to Morrison’s analysis” with respect to

pre- and post-Dodd-Frank conduct—again in

reliance upon Loginovskaya.40 The court dis-
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missed CEA allegations premised on trades

plaintiffs made on foreign exchanges through

“terminals located in the United States,” and held

that those did not constitute “domestic transac-

tions” under the CEA.41 In doing so, however,

the court noted that the CEA “draws a distinction

between the extraterritoriality limits on a private

action and enforcement actions brought by the

CFTC itself,”42 thereby leaving open the possibil-

ity that the reach of the CFTC could extend be-

yond that of private plaintiffs.43 Regardless,

however, Sullivan reaffirmed the viability of

Morrison as applied to CEA claims.

Stated simply, Dodd-Frank superseded Mor-

rison only to the extent that it expanded the ap-

plicability of the three referenced statutes (and

the SEC’s and DOJ’s ability to bring suit under

them) to certain extraterritorial activities beyond

those already deemed permissible under

Morrison. With those exceptions, Morrison’s

general pronouncements regarding limitations on

the extraterritorial reach of U.S. statutes remain

intact.

This accords with established canons of statu-

tory interpretation. Indeed, ‘‘ ‘where Congress

includes particular language in one section of a

statute but omits it in another . . . it is generally

presumed that Congress acts intentionally and

purposely in the disparate inclusion or

exclusion.’ ’’44 Dodd-Frank’s express references

to the Exchange Act, Securities Act, and Invest-

ment Advisers Act (but not the CEA) in its extra-

territoriality provisions evidence Congress’s

intent not to extend those provisions to the CEA.45

Congress clearly “knew how to”46 amend the

CEA to extend its extraterritorial application if it

wanted to do so; by not doing so, it “clearly and

expressly”47 left the CEA unchanged.

This conclusion is further bolstered by the fact

that Congress amended other portions of the CEA

and granted additional authority to the CFTC

when it passed Dodd-Frank.48 Thus, any argu-

ment that amendment of the CEA or the powers

of CFTC were not on Congress’s “radar screen”

when it passed Dodd-Frank lacks teeth.49 Accord-

ingly, the CFTC’s authority to bring actions

under the CEA is limited to domestic conduct.

Morrison and its progeny remain in full force as

applied to CEA claims, notwithstanding the

subsequent passage of Dodd-Frank.

IV. The CFTC’s Authority Under
the CEA is Largely, but Not
Exclusively, Limited to Domestic
Transactions.

Even absent the extension of express extrater-

ritorial jurisdiction in Dodd-Frank, the CFTC is

not without authority to pursue CEA claims stem-

ming from certain extraterritorial activities. As

noted in Loginovskaya, the language of the CEA

and the Exchange Act differs, and “[i]n a post-

Morrison universe . . . determining whether ac-

tionable conduct falling within a given statute is

domestic in nature presents complications for

provisions whose language departs from that of

§ 10(b).”50 Accordingly, the precise language of

the CEA—and how courts have applied it—war-

rants examination.

As an initial matter, jurisprudence regarding

the extent to which Dodd-Frank impacted the

extraterritorial reach of the CEA for claims

brought by the CFTC, as opposed to private

plaintiffs, is sparse, and few courts have consid-

ered the issue. A recent Florida district court case

sheds some light on the issue, however. CFTC v.

Vision Financial Partners, LLC involved seven

CEA claims brought by the CFTC, including a

Futures and Derivatives Law ReportJuly 2017 | Volume 37 | Issue 7

4 K 2017 Thomson Reuters



claim in connection with a swap under the CEA’s

anti-manipulation provision, 7 U.S.C. § 9(1),

against a company and its “key man” stemming

from post-Dodd-Frank trades executed on three

foreign trading platforms located in Israel, Cy-

prus, and the UK.51 The defendants operated in,

and committed the alleged misconduct from,

Florida and relied upon Morrison to argue that

the CFTC lacked authority to bring suit “to the

extent that it concerns foreign purchasers of

instruments traded on foreign exchanges.”52 The

court rejected that argument, distinguishing Mor-

rison on the ground that that case dealt with the

Exchange Act, and at the time of the decision, the

Exchange Act “permitted suits only concerning

domestic transactions—those made in the United

States or involving securities listed on American

exchanges.”53 The Vision Financial Partners

court noted that the CEA, unlike the Exchange

Act provision at issue in Morrison, “does contain

an affirmative indication that it applies to extra-

territorial transactions, at least concerning suits

brought by the [CFTC] itself.”54 The court high-

lighted one CEA provision, 7 U.S.C. § 6(b)(2),

which “permits the [CFTC] to ‘adopt rules and

regulations proscribing fraud,’ and other rules,

even if they concern instruments or transactions

‘made . . . or to be made [on or] subject to the

rules of a board of trade, exchange, or market lo-

cated outside the United States,’ so long as that

fraud or other regulated behavior is committed

by ‘any person located in the United States.’ ’’55

The court then found the defendants’ arguments

under Morrison “inapposite” because the CFTC

alleged that they committed misconduct in the

United States, “from Florida.”56

Notably, although the CEA provision high-

lighted in Vision Financial Partners permits the

CFTC to promulgate certain rules proscribing

fraud with respect to transactions executed out-

side the United States, including on foreign ex-

changes, any such rules may apply only when the

persons engaging in the misconduct are located

in the United States when they engage in fraud or

manipulation. Vision Financial Partners says

nothing about whether the CFTC may pursue

purely extraterritorial conduct under the CEA

post-Dodd-Frank. The decision affords no indica-

tion that the CFTC could pursue wrongdoers for

fraudulent or manipulative activity committed

abroad, in connection with transactions executed

on foreign exchanges, for example—even if the

counterparties to those transactions accessed

those exchanges from the United States, as in

Sullivan. Accordingly, Vision Financial Partners

does not obviate the CEA’s inapplicability to

most extraterritorial conduct.

Courts have established a “two-part test for

deciding questions of extraterritoriality.”57 First,

courts examine whether Congress clearly ex-

pressed its intent that a statute apply

extraterritorially.58 Second, absent such an affir-

mative indication, courts presume that a statute

“applies only domestically” and then determine

“which domestic conduct the statute regulates.”59

With the exception of the provisions discussed

in further detail herein, the CEA largely lacks an

“explicit grant of extraterritorial effect”60 under

the first prong of this test and is ‘‘ ‘primarily

concerned with domestic conditions.’ ’’61 The

CEA contains a lengthy section outlining the

scope of the CFTC’s jurisdiction, for example,

which grants the CFTC “exclusive jurisdiction

. . . with respect to accounts, agreements . . .

and transactions involving swaps or contracts of

sale of a commodity for future delivery . . .

traded or executed on a contract market desig-
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nated pursuant to section 7 of this title or a swap

execution facility pursuant to section 7b-3 of this

title or any other board of trade, exchange, or

market, and transactions subject to regulation by

the Commission pursuant to section 23 of this

title,” except as otherwise provided by Dodd-

Frank.62 The CEA also specifies the types of

agreements, contracts, and transactions over

which the CFTC does, and does not, have

jurisdiction. Namely, the CFTC has jurisdiction

over “an agreement, contract, or transaction” that

is (1) a “contract of sale of a commodity for

future delivery (or an option on such a contract),

or an option on a commodity (other than foreign

currency or a security or a group or index of se-

curities), that is executed or traded on an orga-

nized exchange;” (2) a swap; or (3) “an option on

foreign currency executed or traded on an orga-

nized exchange that is not a national securities

exchange registered pursuant to [the Exchange

Act].”63 These provisions govern trading on U.S.

exchanges and do not discuss extraterritorial

application.64

Similarly, Section 4c of the CEA renders it

unlawful for “any person to offer to enter into,

enter into, or confirm the execution of a transac-

tion . . . involving the purchase or sale of any

commodity for future delivery (or any option on

such a transaction or option on a commodity) or

swap if the transaction is used or may be used

to—(A) hedge any transaction in interstate com-

merce in the commodity or the product or byprod-

uct of the commodity; (B) determine the price

basis of any such transaction in interstate com-

merce in the commodity; or (C) deliver any such

commodity sold, shipped, or received in inter-

state commerce for the execution of the

transaction.”65 Section 4b of the CEA, too, gov-

erns “unlawful actions,” rendering it unlawful to

make any “contract of sale of any commodity for

future delivery, or swap, that is made . . . to

cheat or defraud” or “willfully . . . deceive or

attempt to deceive the other person.”66 Section 9

of the CEA further provides that it is a felony for,

among other items: (1) “[a]ny person registered

or required to be registered under this chapter, or

any employee or agent thereof, to embezzle,

steal, purloin, or with criminal intent convert to

such person’s use or to the use of another, any

money, securities, or property . . . which was

received by such person . . . to margin, guaran-

tee, or secure the trades or contracts of any

customer or accruing to such customer as a result

of such trades or contracts or which otherwise

was received from any customer, client, or pool

participant in connection with the business of

such person;” (2) “[a]ny person to manipulate or

attempt to manipulate the price of any commod-

ity in interstate commerce, or for future delivery

on or subject to the rules of any registered entity,

or of any swap . . . ;” and (3) “[a]ny person

knowingly to make, or cause to be made, any

statement in any application, report, or document

required to be filed under this chapter or any rule

or regulation thereunder . . . which statement

was false or misleading with respect to any mate-

rial fact, or knowingly omit any material fact

required to be stated therein or necessary to make

statements therein not misleading.”67

These provisions “contain[] nothing on [their]

face that suggests extraterritorial application.”68

To the contrary, Section 4b expressly states that it

does not apply “to any activity that occurs on a

board of trade, exchange, or market, or clearing-

house for such board of trade, exchange, or mar-

ket, located outside the United States . . . involv-

ing any contract of sale of a commodity for future

delivery that is made, or to be made, on or subject
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to the rules of such board of trade, exchange, or

market.”69

Having established the absence of an explicit

grant of extraterritorial application under the first

prong of the extraterritoriality inquiry, courts will

look to see what “domestic conduct” does—and

does not—fall within the reach of the CEA’s

prohibitions. Indeed, ‘‘ ‘it is a rare case of prohib-

ited extraterritorial application that lacks all

contact with the territory of the United States,’

and thus the presumption against extraterritorial-

ity, to have any meaning, must limit the statute’s

application to those domestic activities that ‘are

the objects of the statute’s solicitude,’ that ‘the

statute seeks to regulate.’ ’’70 That said, despite

the CEA’s domestic focus, the CFTC’s authority

remains broad, and it does not lack the ability to

pursue CEA violations with foreign ties. Indeed,

“the presumption of non-extraterritoriality is not

always dispositive when a statute regulates do-

mestic events and the facts of a case allege suf-

ficient domestic activities to state a claim.”71

In implementing the second prong of the extra-

territoriality analysis, courts first examine the

‘‘ ‘focus of congressional concern’ ’’ in enacting

the CEA—that is, whether the “focus” of a statu-

tory provision is “domestic conduct, domestic

transactions, or some other phenomenon local-

ized to the United States.”72 Most of the CEA’s

antifraud provisions are transaction-based.73 In

evaluating whether a CEA violation occurs under

those provisions, Morrison’s presumption against

extraterritoriality applies, and courts will apply

Morrison’s “transactional” test to determine

“whether the purchase or sale [of the commodity

or futures contract] is made in the United States,

or involves a [futures contract or commodity]

listed on a domestic exchange” that gave rise to

the alleged fraud.74

Stated simply, the CEA affords causes of ac-

tion for conduct arising from (1) trades executed

on U.S. exchanges,75 and (2) commodities in in-

terstate commerce—that is, domestic purchases

or sales of commodities and futures contracts.76

The CEA, like the Exchange Act, “is primarily

concerned, not with the place where the decep-

tion originates, but with the regulation of [com-

modities and futures contracts] listed on domes-

tic exchanges.”77 Thus, the plaintiff must bring

suit based on transactions “occurring” in the

United States, such that the “transaction at is-

sue—the conduct underlying the suit—[] oc-

curred within the United States.”78 To meet this

rubric, a “domestic transaction” that is not exe-

cuted on a U.S. exchange must involve either (1)

the transfer of title in the United States, or (2) the

incurrence of irrevocable liability, such as li-

ability to pay for or deliver the commodity or

futures contract, in the United States.79

These same principles and interests underscore

both the civil and criminal provisions of the CEA.

For this reason, courts have acknowledged that

“the presumption against extraterritoriality does

apply to criminal statutes, except in situations

where the law at issue is aimed at protecting ‘the

right of the government to defend itself.’ ’’80 The

purpose of the CEA, like that of the Exchange

Act, is to prohibit ‘‘ ‘[c]rimes against private

individuals or their property,’ ’’81 not to protect

the U.S. government’s “right to defend itself.”

Thus, the Morrison presumption against extrater-

ritoriality applies to criminal cases, and the

CEA’s reach remains the same “regardless of

whether liability is sought criminally or civilly.”82

Aside from the CEA’s transaction-based provi-

sions, the CEA contains other provisions govern-

ing registered persons and swaps, whose extrater-
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ritorial breadth exceeds that permitted under

Morrison and its progeny:

First, Section 4o of the CEA makes it unlawful

for “a commodity trading advisor, associated

person of a commodity trading advisor, commod-

ity pool operator, or associated person of a com-

modity pool operator, by use of the mails or any

means or instrumentality of interstate commerce,

directly or indirectly—(A) to employ any device,

scheme, or artifice to defraud any client or partic-

ipant or prospective client or participant; or (B)

to engage in any transaction, practice, or course

of business which operates as a fraud or deceit

upon any client or participant or prospective cli-

ent or participant.”83 Courts have acknowledged

that this provision appears to “reach[] more

broadly” than Morrison’s domestic transaction

test, in that it focuses on the conduct of commod-

ity trading advisors and associated persons, as

U.S. registered persons, without requiring that

any “transactions” in question have an express

connection with the United States, other than use

of the mails or other means of interstate

commerce.84 This leaves open the possibility that

Section 4o could regulate the conduct of certain

registered persons in other countries.85

Second, the CEA permits the CFTC to adopt

“rules and regulations proscribing fraud and

requiring minimum financial standards, the dis-

closure of risk, the filing of reports, the keeping

of books and records, the safeguarding of custom-

ers’ funds, and registration with the Commission

by any person located in the United States . . .

who engages in the offer or sale of any contract

of sale of a commodity for future delivery that is

made or to be made on or subject to the rules of a

board of trade, exchange, or market located

outside the United States, its territories or

possessions.”86 Although this does not address

“extraterritorial” conduct in the traditional sense,

the Vision Financial Partners court construed

this provision to permit CFTC enforcement ac-

tions arising from wrongdoing committed by

persons while located in the United States, even

if the title transfers or incurrence of irrevocable

liability did not occur in the United States (and

thus otherwise might be deemed

“extraterritorial”).87

Third, the CEA provides that its provisions

governing swaps, enacted through Dodd-Frank,88

and their implementing regulations, “shall not

apply to activities outside the United States” un-

less those activities (1) “have a direct and signif-

icant connection with activities in, or effect on,

commerce of the United States;” or (2) contra-

vene CFTC rules or regulations promulgated to

“prevent the evasion of any provision” of the

CEA enacted by Dodd-Frank.89 Thus, the CEA

carves out an exception to the Morrison anti-

extraterritoriality presumption with respect to

swaps, to the extent that swaps-related activities

have a “direct and significant” impact on U.S.

commerce. The CFTC has interpreted this provi-

sion as a “clear expression of congressional intent

that the swaps provisions of Title VII of the

Dodd-Frank Act apply to activities beyond the

borders of the United States when certain circum-

stances are present.”90

Congress enacted this legislation in the wake

of the U.S. financial crisis, to “reduce systemic

risk (including risk to the U.S. financial system

created by interconnections in the swaps market),

increase transparency, and promote market integ-

rity within the financial system” by (1) providing

for comprehensive regulation and registration of

swap dealers; (2) imposing clearing and trade ex-

Futures and Derivatives Law ReportJuly 2017 | Volume 37 | Issue 7

8 K 2017 Thomson Reuters



ecution requirements; (3) creating “rigorous

recordkeeping and data reporting regimes;” and

(4) enhancing the CFTC’s “rulemaking and en-

forcement authorities over all registered entities,

intermediaries, and swap counterparties” subject

to the CFTC’s oversight.91 In particular, the

swaps carve-out sought to address “[t]he potential

for cross-border activities to have a substantial

impact on the U.S. financial system,” as exempli-

fied by the failures and near-failures of U.S.

financial giants AIG, Lehman Brothers, and Bear

Stearns—precipitated in part by their swaps

transactions with foreign affiliates and other

foreign entities.92

Pursuant to Dodd-Frank’s mandate, the CFTC

subsequently adopted rules regulating clearing,

transparency and competition, registration and

compliance, risk control, and reporting associ-

ated with swaps.93 In July 2013, the CFTC issued

interpretive guidance (“Interpretive Guidance”)

regarding the cross-border application of these

rules, and the extent to which they apply to

transactions involving non-“U.S. persons.”94

Therein, in outlining the extraterritorial reach of

the new CEA swaps provisions, the CFTC con-

strued the “direct” connection with U.S. activi-

ties requirement to mandate only a ‘‘ ‘reasonably

proximate causal nexus’ ’’ and rejected a

“transaction-by-transaction” analysis in favor of

evaluating “swap activities . . . as a class or in

the aggregate.”95 Similarly, the CFTC construed

the term “U.S. person” to include persons who,

“individually or in the aggregate,” could satisfy

the “direct and significant” connection with U.S.

activities jurisdictional requirement set forth in

the CEA; namely, both persons “located within

the United States” and those “domiciled or [that]

operate outside the United States . . . whose

swap activities nonetheless have a ‘direct and sig-

nificant connection’ ’’ with or effect on U.S. com-

merce, including foreign branches of U.S. swap

dealers.96

In December 2013, three trade associations

challenged the Interpretive Guidance in D.C.

District Court, alleging that it constituted an

“arbitrary and capricious substantive interpreta-

tion” of the CEA’s extraterritoriality provision.97

The court dismissed the associations’ challenges,

concluding that “Congress has clearly indicated

that the swaps provisions within Title VII of the

Dodd-Frank Act—including any rules or regula-

tions prescribed by the CFTC—apply extrater-

ritorially whenever the jurisdictional nexus in 7

U.S.C. § 2(i) is satisfied.”98

Notably, Dodd-Frank’s amendments to the

CEA extraterritoriality provisions governing

swaps do not mirror its grant of extraterritorial

application to the securities laws.99 Evidently,

then, in passing Dodd-Frank, Congress did not

seek a return to pre-Morrison precedent with re-

spect to CEA swaps provisions; rather, Congress

crafted a new, separate standard governing their

extraterritorial reach.100 Given this disparity, ju-

risprudence addressing the extraterritorial reach

of securities laws affords an imperfect analogy,

and courts will need to further define what “juris-

dictional nexus” constitutes a “direct and signifi-

cant” connection with or effect on U.S. com-

merce in evaluating the reach of CEA swaps

provisions. Nonetheless, Congress’s decision to

specifically state that those provisions have

limited extraterritorial application suggests that

their reach extends beyond that afforded to other

CEA provisions under Morrison—that is, beyond

trades made on U.S. exchanges, title transfers in

the United States, and transactions incurring ir-

revocable liability in the United States.
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In sum, the CFTC’s ability to bring claims aris-

ing from extraterritorial conduct is largely limited

to claims arising from transactions involving

U.S. exchanges101 or U.S. persons. However,

mere tangential involvement of a U.S. person or

U.S. exchange, without more, is insufficient. The

CFTC’s ability to pursue claims arising from

extraterritorial conduct by non-U.S. persons or

not involving a U.S. exchange is further limited

to those few swaps-related circumstances in

which a “direct and significant” impact on the

United States occurs nonetheless.102

“Like the United States, foreign countries

regulate their domestic . . . exchanges and . . .

transactions occurring within their territorial

jurisdiction. And the regulation of other countries

often differs from ours as to what constitutes

fraud, what disclosures must be made, what dam-

ages are recoverable, what discovery is available

in litigation, what individual actions may be

joined in a single suit, what attorney’s fees are

recoverable, and many other matters.”103 Expand-

ing the CFTC’s authority, and the reach of the

CEA, beyond existing parameters could risk

infringing upon the jurisdiction of foreign regula-

tors and conflicting with foreign laws.104 In addi-

tion, it would present an element of unfairness

for business activities taking place abroad, in that

individual and corporate actors would have no

reasonable expectation of being hauled into U.S.

court for those foreign activities.105 Instead,

should their activities be fraudulent or deceptive,

these foreign actors should be required to answer

to foreign regulatory authorities, which have

ample powers to pursue violations occurring

abroad.

V. Conclusion

Although Congress declined to expand the

extraterritorial reach of the CEA in the same

manner in which it amended the securities laws

in Dodd-Frank, it did not leave the CFTC without

recourse to pursue foreign entities. Indeed, Con-

gress’s choice to exclude the CEA from Dodd-

Frank’s extraterritoriality provisions appears to

have been well-reasoned and deliberate, and the

existing statutory regime affords the CFTC ample

ammunition to pursue individuals and entities

that violate the CEA through “domestic” transac-

tions, including transactions executed on U.S.

exchanges. That said, the CFTC may not pursue

wholly extraterritorial conduct, including fraud

or manipulation occurring abroad with respect to

non-U.S. exchanges, under the CEA. Extending

the CEA beyond its current parameters would

risk conflicts with foreign regulators and laws

and threaten to infringe upon the jurisdiction of

the CFTC’s international counterparts. To the

extent that American entities engage in com-

modities trades on foreign exchanges and suffer

injuries arising from fraud or manipulation not

covered by the CEA, they are not without re-

course; indeed, they may seek assistance from

foreign regulators, thereby preserving the integ-

rity of the separation between U.S. and foreign

authorities and ensuring that the CFTC does not

overstep its bounds and inappropriately transform

into an international regulatory body.
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